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Preface

In a hospital in South Korea, leukemia patients are expelled as untreatable because
a multinational drug company refuses to lower the price of a life-saving drug.
Thousands of miles away, a U.S. group called the Rational Response Squad is
forced by the threat of a copyright lawsuit to take down a YouTube video criticiz-
ing the paranormalist Uri Geller. Could we —should we —see these two events, so
seemingly remote from one another, as related? Yes—or such is the premise of a
new political formation on the global stage, one that goes under the name of the
“access to knowledge movement” —or more simply, A2K.

A2K is an emerging mobilization that includes software programmers who
took to the streets to defeat software patents in Europe, AIDS activists who forced
multinational pharmaceutical companies to permit copies of their medicines to
be sold in South Africa, and college students who have created a new “free cul-
ture” movement to “defend the digital commons”—to select just a few. A2K can
also be seen as an emerging set of theoretical commitments that both respond
to and reject the key justifications for “intellectual property” law and that seek
to develop an alternative account of the operation and importance of informa-
tion and knowledge, creativity and innovation in the contemporary world. (The
quotes reflect the fact that A2K calls the concept of “intellectual property” into
question, because of its tendency to reify the form of legal regulation that it rep-
resents. Some argue that the term itself should be banished; we nonetheless use
it here because most A2K advocates have found it indispensable, as a term that
designates the broad and diverse restrictions on the exchange of information and
knowledge against which they have emerged and mobilized.) Access to Knowledge
in the Age of Intellectual Property takes as its subject this new field of activism and
advocacy and the new political and conceptual conflicts occurring in the domain of
intellectual property.
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Why is intellectual property becoming the object of a new global politics today?
Can file sharers, software programmers, subsistence farmers, and HIV-positive
people find useful common cause in their joint opposition to existing regimes of
intellectual property? What concepts might unite the emerging A2K coalition, and
what issues might fracture it? What is at stake with the use of the term “access” as
a fulcrum of this mobilization? Is A2K more than an agenda for those opposed to
restrictions on intellectual property —and should it be?

This volume takes such questions as its object. It aims to make this new field of
political contention accessible to those unfamiliar with it and to provide a place for
those generating it to analyze its evolution, goals, tensions, and future. The contri-
butions come from a varied mix of activists and academics and from different parts
of the world. This makes for an eclectic and sometimes even uncomfortable mix, one
true to the emerging dynamics of the A2K movement itself. Their subjects are also
diverse, part of our own editorial attempt to avoid narrowly prescribing the con-
tours of A2K even as we inevitably, through these same selections, construct them.

The book itself is divided into four parts and an epilogue. The first section
offers two introductions to the field of A2K. It should serve to orient readers
entirely new to debates over intellectual property, but also to provide fodder for
debate among those who consider themselves peripheral or central actors in the
movement itself. The first introduction, by Amy Kapczynski, offers a conceptual
genealogy of the A2K movement—an account of the concepts and arguments that
its participants are generating in order to theorize their common condition and to
undermine the narrative about intellectual property that has justified the expan-
sion of this form of law and governance over the past few decades. The second
introduction, by Gaélle Krikorian, examines A2K as a field of activism. It describes
how the mobilization has emerged and organized itself using the issue of “access,”
the technological and political context to which the movement corresponds, the
representations and practices it engages, and its political stakes both as a form of
social mobilization and as an alternative to intellectual property rights extremism.

The second section of the book provides a geography of the new field of activ-
ism and advocacy that constitutes A2K. With no pretense to being comprehen-
sive, it illuminates a series of historical moments that have decisively marked the
emergence of the politics of A2K. It thus identifies a series of fronts along which
intellectual property conflicts are crystallizing and sketches A2K mobilizations
across a spectrum of political space and time.

In this section, Ahmed Abdel Latif describes how A2K has been framed as a
concept and the genesis of the A2K name, thereby locating A2K as a field of forces
gathering together under a common banner. Thereafter, several historical moments
in A2K illustrate how, where, and when certain key issues surfaced and were
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rendered the subject of politics. Ellen ‘t Hoen describes how health activists work-
ing on pharmaceutical policy came to conceptualize intellectual property as central
to their struggles. Sangeeta Shashikant narrates the behind-the-scenes forces that
led to one of the most salient moments of success for A2K, the Doha Declaration
of the World Trade Organization, which declared that intellectual property rights
do not trump public health. Moving from medicines to the emerging politics of
hackers, Philippe Aigrain analyzes the successful mobilization against the codifica-
tion of software patents at the European Parliament. The last contribution in this
section comes from Viviana Muioz Tellez and Sisule F. Musungu, who describe
two recent and dramatic defeats for intellectual property absolutism at the World
Intellectual Property Organization (WIPO). In the first, A2K activists working with
developing-country governments outflanked their opponents, proposing a new
“development agenda” that seeks to reorient the work of WIPO to respond to the
needs of those living in the Global South. In the second, A2K activists and their
allies mobilized to defeat a new WIPO Broadcasting Treaty that had been heav-
ily promoted by forces in the old media seeking to extend their control over the
domain of new media.

The third section of the book offers varying visions—perhaps complementary,
perhaps at odds with one another—of the conceptual terrain of the A2K move-
ment. It charts the evolution of ideas and the surfacing of arguments within the
movement and thereby explores how the issue of intellectual property has been
politicized and how our collective understandings of what is at stake in these
debates have been tentatively transformed by A2K activists.

The section begins with Peter Drahos’s account of the global mobilization of
intellectual property owners that preceded and helped to shape A2K. That mobi-
lization was exceptionally successful —in a matter of years, it secured a dramatic
reordering of the global governance of intellectual property, most importantly by
inserting intellectual property obligations into the new World Trade Organization.
These efforts were sustained by the ideological interventions that Drahos describes.

In response to these interventions, A2K advocates have attempted to reframe
public understandings regarding the just and efficient conditions for the use,
creation, and re-creation of knowledge. Many use the issue of access as a lens,
possibly theoretical and certainly strategic, to refocus traditional political con-
figurations around intellectual property and to set out their claims. Yochai
Benkler articulates the “information commons” as the central concept of A2K and
describes the historical and political forces that converged to create the conditions
for this striking new field of political coalition. Interventions by Carlos M. Correa,
Roberto Verzola, Gaélle Krikorian, Jeffrey Atteberry, and Lawrence Liang explore
paradoxes and tensions in the emerging discourse of A2K along vectors ranging
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from indigenous knowledge, in the essay by Carlos Correa, to the notion of the
commons, in Jeffrey Atteberry’s contribution, and the figure of the pirate, in one
of the essays by Lawrence Liang. Robert Verzola and Lawrence Liang, in another
essay, each offer us new paradigms for the relationship between knowledge and
the production and control of knowledge-embedded goods, thus offering us new
ways in which to think about the struggle between A2K and intellectual property.
Verzola theorizes the commonalities between technological measures used to dis-
rupt the reproducibility of information in the digital and agricultural realms and
challenges us to rethink the domain of information production as one of abun-
dance and fertility, rather than scarcity. Liang explores etymological links between
identity and property and considers the implications of thinking about intellectual
and cultural production through the dynamics of relationality, rather than posses-
sion. Gaélle Krikorian, focusing on free-trade agreements, offers an analysis of the
political environment and the political rationales of the maximalization of intellec-
tual property protection and examines some of the perspectives and experiences
of the resistances to it.

The section closes with an opening, reproducing questions that we distributed
to a group of A2K actors who have different approaches to and involvements in
the movement—Onno Purbo, Jo Walsh, Anil Gupta, and Rick Falkvinge. The ques-
tions invited them to elaborate on the concepts and ideology central to A2K, and
their responses illustrate the diversity of views on these matters that exist within
the movement.

A2K activists have proven remarkably creative and successful in recent years,
not only in contesting the contours of intellectual property law, but also in identi-
fying weaknesses and failures in the regime of intellectual property, spaces where
new regimes for generating and managing knowledge and knowledge goods might
evolve. The third section of the book describes A2K by exploring its strategies and
tactics. It thereby seeks to illuminate how the mobilization has politicized this pre-
viously “technical” area of law and policy and at times has successfully combated
very well-resourced and politically powerful opponents.

By comparing different strands within A2K, Susan K. Sell articulates the vari-
ous grammars of claims-making of movements within the movement. A series of
detailed case studies of strategies deployed in specific contexts then permits us to
mark and critically assess the choices and stances being made in the name of A2K:
in India, the choice NGOs made to master and rework the discourse of patent law
in order to oppose drug patents (Chan Park and Leena Menghaney); in Thailand,
the efforts made to reduce medicine prices by pressing the government legally to
override patents (Jiraporn Limpananont and Kannikar Kijtiwatchakul); in South
Africa and elsewhere, the deployment of the rhetoric and law of competition
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to attack exclusive rights in information (Sean Flynn); in an NGO in the United
States, the creation of an open-access journal that sought to develop knowledge-
governance principles and practices consistent with the commitments of the move-
ment (Manon A. Ress); at technological standard-setting organizations, debates
over the nature and terms of open standards (Laura DeNardis); at WIPO, attempts
to introduce new multilateral agreements to defend the rights of the visually
impaired and rebalance the current copyright regime (Vera Franz); and finally, in
the domain of global health law, the promotion of alternative models for medical
research and development that would better combine the twin goals of access and
innovation (Spring Gombe and James Love).

This section next reproduces a series of questions and responses solicited from
advocates (Harini Amarasuyiya, Vera Franz, Heeseob Nam, Carolina Rossini, and
Dileepa Witharana) regarding contemporary strategic and tactical opportunities
and dilemmas in A2K. Participants were invited to reflect upon how the move-
ments and groups with which they are associated have articulated their principles
and campaigns, defined their goals and translated these into practice, and related
to law, the state, private interests, and others in the A2K coalition.

The section closes with two interviews that provide practical as well as theo-
retical dialogues on the transformations associated with A2K as they affect society
and the economy. Yann Moulier Boutang and Gaélle Krikorian engage the implica-
tions of the emergence of “cognitive capitalism” for knowledge industries as well
as for governments and individuals. Charles Igwe and Achal Prabhala discuss the
knowledge-governance and dissemination strategies that characterize the Indian
and Nigerian film industries and how these might inform debates about A2K.

To end the volume in a mode that invites continuing reflection, an epilogue
offers a series of visions of the future by authors—Sarah Deutsch, Gaélle Kriko-
rian, Eloan dos Santos Pinheiro, Hala Essalmawi, and Roberto Verzola—who were
asked to imagine best-case and worst-case scenarios of the regulation and pro-
duction of knowledge in their field of interest. Unconstrained by the imperative
to describe “likely” scenarios, they offer us alternative visions that illuminate the
stakes of the choices that we make today and how these choices could portend
radically different futures for access to knowledge.

As the diversity of the volume demonstrates, the conceptual and political
dynamics of the A2K movement reveal it as a mobilization that is very much still
in motion. Neither in the introductions that follow nor in this collection as a whole
do we purport to describe fully, account for, or locate the movement for access to
knowledge. The name itself is contestable and may not be the one that represents
this new politics over time. Nor is it clear what shape this new politics will take —
how much it will tend toward conceptions of information and how much toward
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issues of knowledge, how much it will attend to or be driven by the concerns of the
Global South as opposed to those of the North, what modes of engagement with
law and with activism will characterize the mobilization over time, or who will con-
stitute the center and who the periphery when historians write the story of A2K.

But despite this still-provisional nature, the A2K movement has already begun
to reveal an important reality: Today, freedom and justice are increasingly medi-
ated by decisions that were until recently considered supremely technical —deci-
sions about the scope of patent law, about exceptions and limitations to copyright
for the blind, about the differential virtues of prizes and patents for stimulating
government investment in neglected diseases. By politicizing a discourse that was
once highly technocratic, the A2K movement is rendering visible once-obscure
vectors of the transmission of wealth and of power over life and death. It demands
that the concepts and terms central to intellectual property be introduced into
everyday discourse and become legible in their political implications around the
world. This volume, we hope, will assist in that project.
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PART ONE

INTRODUCTION






Access to Knowledge: A Conceptual Genealogy

Amy Kapczynski

A decade or two ago, the words “intellectual property” were rarely heard in polite
company, much less in street demonstrations or on college campuses. Today, this
once technical concept has become a conceptual battlefield. A Google search for
the term, for example, first turns up a ferociously contested Wikipedia definition.
When I did the search, after two links to the World Intellectual Property Organiza-
tion (WIPO) Web site, the next most important page according to Google’s ranking
algorithm was an article called “Did You Say ‘Intellectual Property’? It’s a Seduc-
tive Mirage,” by free-software guru Richard Stallman.2

Criticisms of the existing state of intellectual property law have gone viral, turn-
ing up around the world in domains as diverse as software, agriculture, medicine,
and music. Activist efforts to challenge the contours of intellectual property law
are increasingly interconnected and gathered (especially globally) under the call for
“access to knowledge” or “A2K.”3 A2K is a mobilization very much in process—
it hasn't yet been subject to the kind of histories or hagiographies that would render
one description or account of it authoritative. Rather than provide such an account,
this introductory essay seeks to locate A2K in two ways: as a reaction to structural
trends in technologies of information processing and in law, and as an emerging
conceptual critique of the narrative that legitimates the dramatic expansion in intel-
lectual property rights that we have witnessed over the past several decades.

As the following pages describe, new information-processing technologies
have made certain kinds of knowledge and information increasingly critical to
the accumulation and distribution of global wealth, as well as to the terms of our
bodily and social existence. Information-processing industries responded to these
shifts by pressing for—and achieving—unprecedented extensions of intellectual
property rights in order to gain more control over the use and exchange of infor-
mation across the globe.



This move was not just a naked expression of lobbying power, although it was
that, too. Importantly, a conceptual narrative legitimated this shift. As we'll see,
this narrative is not a single theory, but an amalgam of theories drawn from dif-
ferent domains and spun together to appear as one coherent account. The A2K
movement is challenging the coherence of this account by formulating a series of
critical concepts, metaphors, and imaginaries of its own—concepts such as the

s

“public domain” and the “commons” and ideals such as “sharing,” “openness,” and
“access.” These concepts are sometimes self-consciously cultivated by activists and
at other times can more accurately be said to be immanent in their claims.

One way to map the A2K movement, then, is to explicate the most important
of these concepts by analyzing the work that they do to challenge the prevailing
justifications for intellectual property law. A conceptual genealogy of this sort can
help us not only better understand the political conflicts that are emerging around
issues of intellectual property rights, but also determine who is or may become
part of the A2K mobilization. Finally, it can also help us map key conceptual ten-
sions in the field of A2K, ideational vectors that pull this new discourse in one
direction or another along the spectrum of political vision and action where the
A2K movement is being assembled. This introduction thus closes by articulating a
series of questions that confront A2K as it looks to the future.

HOW KNOWLEDGE MATTERS

To understand why and how a new politics of intellectual property is arising today,
we must first understand something about why and how knowledge matters in the
world today —both how it makes a difference in our world and how it is implicated
in the materialization, the making into matter, of that world.

Although knowledge has always mattered to the organization of human societ-
ies, in recent years, prominent economists and social theorists have sought to dem-
onstrate that knowledge has come to matter in a new way. When the purported
shift happened and what it means depends upon how the change is characterized.

In the economic perspective, knowledge matters in its technological capac-
ity, for its effect on productivity and growth. Karl Marx and Joseph Schumpeter
early on posited that capitalism relies on technological dynamism,4 but the role
of knowledge was not recognized in the neoclassical paradigm until the work of
Robert Solow in the 1950s. Solow posited a connection between knowledge and
economic growth, arguing that the vast proportion of gains in productivity in early
twentieth-century America could be attributed not to factors related to the use of
labor or capital, but to a “residual” that he described as technical change.5 Solow’s
residual came to be understood as a range of advances in knowledge —from new
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machines (such as tractors) to new management techniques (such as Fordism)—
that made processes of production more efficient.6

Mainstream economists soon began to contend that knowledge is not only
important, but increasingly important to economic growth, positing that the world’s
most developed economies have been becoming more knowledge intensive. Fritz
Machlup took note of the way the U.S. economy was changing in the 1960s, a
change that was first marked by “an increase in the share of ‘knowledge-producing’
labor in total employment.”? At the turn of the twentieth century, for example,
one-third of U.S. workers were employed in the service industries. By 1980, close
to seven in ten were.8 The trend that Machlup and his colleagues were identifying
in the United States was in fact occurring across so-called developed economies as
agricultural and to a lesser extent industrial jobs steadily lost ground to jobs in sec-
tors such as education, finance, information technology, and the culture industry.?
The most productive component of these economies shifted from industrial sectors
to “information-processing” sectors such as financial services, marketing, biotech-
nology, and software.10

Perhaps the most prominent theorist of this shift, Manuel Castells, refers to this
as a transition to the “informational” mode of development. Informationalism is
not identified by the importance of knowledge to the economy, for knowledge was
essential to the industrial mode of development too. Rather, it derives from the fact
that “the action of knowledge upon itself [is] the main source of productivity.” New
information and communications technologies permit accelerating feedback loops
of innovation and information processing, making the human mind “the direct
productive force, not just a decisive element of the production system.”1m Manu-
facturing and agriculture of course do not disappear, but information processing—
for example, in computing, genetic engineering, or management techniques—
decisively determines their productivity.

Can the shift truly be characterized as global, given that it is centered in a few
of the world’s wealthiest countries? Castells says yes, because the economy today
can work “as a unit in real time...on a planetary scale” and because local econo-
mies everywhere depend “on the performance of their globalized core,” which
includes “financial markets, international trade, transnational production, and,
to some extent, science and technology, and specialty labor.”12 Also, developing
countries that have long labored under a trade imbalance with regard to manufac-
tured goods and raw materials and the unequal distributions of wealth generated
by these now labor under a “new form of imbalance” regarding “the trade between
high-technology and low-technology goods, and between high-knowledge services
and low-knowledge services, characterized by a pattern of uneven distribution of
knowledge and technology between countries and regions around the world.”13
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The discourse about the rising centrality of knowledge to economic growth seems
to imply a claim that human society —and more specifically, certain societies—
are becoming more knowledgeable, leaving others behind. (Note how Castells
refers to the “uneven distribution of knowledge. .. between countries and regions
around the world.”) In fact, the claim should be understood to be narrower because
of the circumscribed form of “knowledge” implicated here. For Castells, for exam-
ple, knowledge is defined as “a set of organized statements of facts or ideas, pre-
senting a reasoned judgment or an experimental result, which is transmitted to
others through some communication medium in some systematic form.”14 The
focus here is thus on those forms of knowledge that are central to economic pro-
ductivity and efficiency —namely, technical and scientific knowledge. There are,
of course, many other kinds of knowledge, such as ethical knowledge or knowl-
edge of a person. As I will describe later, in its broadest sense, knowledge can be
described as a competence that only sometimes relates to a technical effect.

The claim that knowledge is increasingly central to the global economy—or that
the global economy is today “informational,” rather than industrial —thus must
be understood as a more specific claim: that advances in the ability of humans to
codify, organize, exchange, and test certain kinds of scientific and technical knowl-
edge have created revolutionary changes in modes of economic productivity. These
changes can be traced back many centuries, for example, to the advent of the print-
ing press—a technology that made copying much more reliable and written texts
much more widely available and that enabled feedback loops that allowed informa-
tion to be collected and corrected over time.1> Newer information and communica-
tions technologies have intensified this process by increasing the speed of infor-
mation transfer and processing, earlier through technologies such as the railroad
and telegraph and more recently through the pervasive networking of digital tech-
nologies that we associate, for example, with the Internet.'6 This increased capac-
ity to codify, store, process, and exchange information has been a precondition for
the development of information-intensive sectors from biotechnology to financial
engineering. It is also a precondition of the shift toward more flexible, networked,
information-intensive business systems such as just-in-time production.1”

Of course, such shifts have implications far beyond the realm of economics. The
same transformations that have made scientific and technical knowledge more cen-
tral to the global economy, for example, have also made such knowledge more cen-
tral to human health. Globally, life expectancy has increased by almost twenty years
since the 1950s.18 This can be attributed in substantial part to advances in scientific
knowledge about disease and to increased access to such knowledge, for example,
as embodied in better sanitation and vaccines.!® The rise of new forms of knowl-
edge management and the application of sophisticated information-processing
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schemes to fields such as health and agriculture means that our relationships to
our very bodies—how we eat, whether we live —are more intimately governed by
scientific and technical knowledge and information than ever before.

For Castells, as well as for earlier theorists such as Daniel Bell, not just our
economies, but our societies thus have become increasingly knowledge inten-
sive or informational. In this sociological conception, changes in our ability to
codify, communicate, and process knowledge have inaugurated a new relation-
ship between knowledge and society. This shift is reflected, for example, in a new
ordering of occupations, one in which professional and technical classes gain pre-
eminence.20 [t is also reflected in governance, because policy formation is newly
focused around knowledge and expertise “for the purpose of social control and the
directing of innovation and change.”?!

For example, the rise of statistics and the field of “political arithmetic” led to
the development of the modern census, which made possible the use of popula-
tion data in government for the first time.22 New fields of social knowledge such
as psychoanalysis, penology, and pedagogy also came into being, subjecting the
human to new forms of technological production and surveillance.23 Knowledge
thus has become central to the “activities of government and to the very formation
of its objects, for government is a domain of cognition, calculation, experimenta-
tion and evaluation.”24 From philosophy to medicine, accounting to education, and
town planning to social insurance, “know-how” and technology make modern gov-
ernance possible.25

New systems of knowledge and information technologies also inaugurate shifts
in the relationship between individuals and these processes of economic produc-
tion, social control, and governance. The digital network revolution, for example,
places the technologies of information production and exchange in the hands
of (at least some) “average” citizens in a way that was not true in the era of the
industrial assembly line and the printing press. As Yochai Benkler argues, the con-
temporary processing power of computers ubiquitously linked together creates a
platform for new kinds of collaborative human action and production, exemplified
by projects such as Wikipedia and free software. This shift creates the potential
for “an increasing role for nonmarket production in the information and cultural
production sector, organized in a radically more decentralized pattern than was
true of this sector in the twentieth century.” It also creates the possibility of new
forms of political activism and new relationships between those who govern and
those who are governed.26 One new arena where this activism has developed and
where the relationship between those who govern and those who are governed has
played out is the realm of intellectual property law, which has expanded globally
to an unprecedented extent in the past few decades.
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In 2006, the “ex-gay” group Exodus International sought to force blogger Justin Watt of justinsomnia.org
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THE RISE OF INTELLECTUAL PROPERTY LAW

Intellectual property rights are legal entitlements that give their holders the ability
to prevent others from copying or deploying the covered information in specific
ways. Patents, copyrights, and trademarks are the most familiar forms of intel-
lectual property.2? Each regulates information in a different way. Patents typically
cover forms of technological invention —once things such as machines and mouse-
traps and today things such as new molecules, plant varieties, and software. By
describing his invention and showing that it is new, useful, and “nonobvious,” an
inventor can obtain a patent that gives him the right to prevent others from mak-
ing, using, or selling the invention for a period of 20 years. Copyrights typically
cover expressive or literary works—classically, maps, charts, and books, but today
also things such as sound recordings and software. The holder of a copyright can
prevent others from copying or performing the protected expression or creating
“derivatives” of that expression (for example, creating a screenplay out of a novel)
for upward of 100 years.28 Trademarks protect the use of a distinctive trade name
in commerce, permitting the holder of the mark (for example, Rolex™) to restrict
its use, most centrally to ensure that consumers are not confused about the origin
of a good.29

The grouping of these different modes of regulation under the rubric of intel-
lectual property is not uncontroversial.30 Nonetheless, the rubric usefully helps
us to identify a mode of legal regulation that applies to different areas of tech-
nology and commerce. In an alchemy that turns immaterial expressions and ideas
into tradable commodities, intellectual property rights effectively give creators
the ability to market information while also preventing it from being imitated and
reproduced by others. These rights can, of course, lead to substantial revenues
for those who hold them (and also to substantial economic costs for society, as
I'll describe in a moment). Less obviously, but no less importantly, intellectual
property doctrines that govern the ownership of creations made in the course
of employment structure the distribution of benefits between corporations and
employees. The so-called “work for hire” doctrine, for example, regulates whether
the inventions or creations that a person makes at work belong to her or to her
employer, and over the course of the nineteenth and early twentieth centuries,
this doctrine became far more favorable to employers.31

But shifts in intellectual property law, like shifts in the way that knowl-
edge and information matter, have effects beyond the domain of the economy.
They also directly mediate human experience, well-being, and freedom. The
rules of copyright, for example, regulate who can speak and read. Examples of
copyright owners seeking to censor speech with which they disagree emerge
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with relentless regularity. Copyright also endemically shapes how we learn and
think, because, for example, it affects the prices of textbooks and the viability of
online archives.

Intellectual property law is perhaps at its most controversial in public debates
where it regulates life itself —that is, in the domain of medicine. Because patents
limit competition, they tend to raise the price of pharmaceuticals. That can put
life-saving treatments out of reach, especially for the world’s poor. Patents also
shape the priorities of our medical research and development (R&D) system. Our
existing system, which relies heavily on patents—and thus on high prices—to
incentivize R&D has directed enormous sums into treating the ailments of the very
rich and almost nothing into treating those of the very poor.

Because intellectual property law regulates strategies of information produc-
tion and the appropriation of value from information in the marketplace, it has
become a central battleground in the struggles over the structure and spoils of
the contemporary economy. Because intellectual property law also regulates much
more—from how we are able to learn, think, and create together to how and
whether we have access to the medicines and food that we need to live—it has
become a central site of political struggle, not just locally, but globally.

Both trends have been accelerated by the explosive expansion of intellectual
property rights that has occurred in recent years. In countries such as the United
States, for example, intellectual property rights have become broader (covering
more kinds of information), deeper (giving rights holders greater powers), and
more punitive (imposing greater penalties on infringers).32 Supplemental measures
have also been introduced to increase the technological control of rights holders
and to counter the way that digital technologies facilitate copying. Anticircumven-
tion laws have been introduced, for example, that prohibit the cracking of techno-
logical locks, such as forms of encryption that a copyright holder might place on a
song or DVD to control how it is played.

This shift has been called a “second enclosure movement,” a metaphori-
cal move that casts it as a modern-day analogue of the privatization of common
lands that occurred in stages in England from the fifteenth through the nineteenth
centuries.33 Metaphors of enclosure and its antipode, the commons, have been
central to the attempt to mobilize against the encroachments of exclusive rights
in the digital age. But they are also problematic.34 Drawing as it does on the post-
feudal history of England, for example, the concept of enclosure domesticates what
is better understood as a global phenomenon. The most dramatic expansions of
intellectual property rights in recent years have occurred across, rather than within
national borders.
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A NEW MODE OF CONQUEST AND IMPERIUM

In many ways the most striking aspect of the expansion of intellectual property
law is the shift inaugurated by the TRIPS (Trade-Related Aspects of Intellectual
Property Rights) Agreement.35> Adopted in 1995, TRIPS was the brainchild of key
players from the multinational information industries, that is, companies whose
primary business is the production and processing of information and informa-
tional goods. CEOs from companies such as Pfizer, Merck, Monsanto, DuPont,
General Motors, IBM, and Warner Communications, through a high-powered
lobbying group known as the Intellectual Property Committee, persuaded the
United States, Europe, and Japan that the agreement was needed to protect their
national interests in strong intellectual property protection.36

The TRIPS Agreement represented a radical shift in at least three ways.
Although treaties on intellectual property were not new (and indeed are remark-
ably old), before TRIPS, such treaties were generally overseen by the WIPO. WIPO
had no enforcement capability, and countries could choose to join treaties in “a la
carte” fashion. TRIPS was instead to be part of the new World Trade Organization
(WTO). Under the WTO's “single undertaking” rule, countries would not be able
to join the WTO without also adhering to the TRIPS Agreement. Because the WTO
carried with it a new dispute-resolution system, violations of TRIPS would now be
punishable with trade sanctions. Finally, the intellectual property standards incor-
porated into the agreement were far more expansive than those that were in force
in many countries at the time, particularly for developing countries. For example,
TRIPS required members to offer patent protection for medicines, to create prop-
erty rights in new varieties of plants, and to impose criminal penalties for those
who “pirate” copyrighted movies or trademarked handbags.

The negotiations that produced TRIPS were a terrain of open struggle between
countries of the Global North and those of the South. Developing countries gen-
erally opposed the suturing of intellectual property laws into the new regime of
world trade, arguing that intellectual property law restricts, rather than promotes
free trade, that Northern countries had developed under conditions of low intel-
lectual property protection, and that TRIPS is simply a mechanism to transfer
wealth from the South (overwhelmingly an importer of informational goods sub-
ject to intellectual property rights) to the North (whose corporations own the vast
majority of what constitutes intellectual property today).

Northern countries, led by the United States and pushed by multinational com-
panies, were unyielding: Regime change in the area of intellectual property was to
be a condition for membership in the WTO. The United States was eventually able
to prevail through “a sophisticated process of trade threats and retaliation” that
forced key countries to yield.37 As Peter Drahos analyzes it:
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For the U.S. state there [was] also a payoff. By helping its multinational clientele to
achieve dominium over the abstract objects of intellectual property, the U.S. goes a
long way towards maintaining its imperium. ... A global property regime offers the
possibility that abstract objects come to be owned and controlled by a hegemonic
state. Algorithms implemented in software, the genetic information of plants and
humans, chemical compounds and structures are all examples of abstract objects

that form an important kind of capital.38

TRIPS was an exceptionally audacious attempt to extract value from and exert
control over informational domains in virtually all of the countries of the world. As
such, it has less in common with localized enclosure movements than with colonial
strategies of conquest.

In the words of the great chronicler of empire Joseph Conrad, “The conquest of
the earth...is not a pretty thing when you look into it too much. What redeems
it is the idea only. An idea at the back of it...and an unselfish belief in the idea—
something you can set up, and bow down before, and offer a sacrifice to.”39 Here,
that idea is one that is not propounded by any particular theorist, but rather that
is mobilized in political discourse, occupies the realm of popular political culture,
and is used to justify the dramatic expansion of intellectual property that we have
seen in recent decades.

LEGITIMATING INTELLECTUAL PROPERTY IN THE INFORMATION AGE

The legitimation narrative of intellectual property today is not a coherent theory,
but a thaumatrope—two different images on a card or disk, recto and verso, that
when spun on an axis give the appearance of a single, unified image. One image is
derived from the field of information economics, but omits the skepticism about
intellectual property present in that field. The other screen is derived from the
theories of the Chicago School of economics about the superiority of private-prop-
erty rights in material resources, but suppresses the many significant differences
between the economics of land and the economics of information.40

We can call the result the “despotic dominion” account of intellectual property
law—the notion that the right to intellectual property is, or should be, as William
Blackstone described the right to material property, “that sole and despotic domin-
ion which one man claims and exercises over the external things of the world, in
total exclusion of the right of any other individual in the universe.”4! Property
here is defined as the right of a single individual to be the gatekeeper with respect
to a resource and to act autocratically with respect to decisions about its use. This
vision of property is sustained by the notion that only the individual owner, and
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not the state, community, or nonowners, may make decisions about the price or
terms of transactions around that property.

This account should not be confused with actual existing intellectual prop-
erty law (or actually existing property law, for that matter).42 Rather, the despotic
dominion account is a narrative that has been used to justify the aggressive expan-
sion of intellectual property rights in recent years, and it is thus this narrative that
A2K confronts as it seeks to change the politics of intellectual property law today.

The first image in the despotic dominion account draws selectively on the field
of information economics, arguing that intellectual property is needed to promote
investment in informational goods. Information, we are told, is typically expensive
to produce, but cheap to reproduce. For example, it is relatively expensive to synthe-
size and test a new pharmaceutical compound or to produce a major motion picture.
Under today’s technological conditions, it is also relatively cheap to reverse engineer
a drug or to copy a DVD. In an unregulated market, second-comers could reproduce
the drug or movie, paying only the cost of copying and without paying the full costs
of the producing of the drug or movie in the first place. These “free riders” would be
able to drive the innovator from the marketplace, because they would be able to sell
the drug or movie more cheaply. The result: Rational actors will not develop drugs or
make major motion pictures, because they will be unable to turn a profit, and indeed
may suffer a loss, being unable to recoup their original investment.

Enter the deus ex machina of intellectual property rights. Patents and copy-
rights give individuals (or more likely, firms) the right to prevent others from
copying their creations for a period of time. This lets them recoup their invest-
ments and make a profit. Exclusion rights thus generate markets in information,
solving the free-rider problem and aligning individual incentives with social good.

Consider the suppositions of this first image: Creative and scientific works
are best generated by rational, self-interested market actors who are motivated
by profit. Intellectual property law provides the control needed to “incentivize”
this creativity, because it permits individuals to profit through the sale of infor-
mational goods. Individual legal entitlements such as these are necessary because
rational creators will not create if they cannot profit and/or if others can ride free.
When they can profit, creators will create in accordance with social welfare, as
expressed by demand for commodities in the marketplace. In this model, if we
want creativity and the benefits associated with it, we must pay for it. The best,
most efficient way to pay is with a system of private, individual rights.

This account is not to be confused with theories of intellectual property as
articulated in the field of information economics. That field tends to be much more
ambivalent about the effects of intellectual property rights because of the ineffi-
ciencies that accompany them.
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In economic terminology, information is a “nonrival” good: One person may
“consume” it without limiting the amount available to another. Another way of
putting this is that information—inherently —is not consumable. If I have an
apple, either you can eat it, or [ can eat it. (We can share it, but we can’t each
have the whole apple.) But if I make up a catchy tune, we can both sing it. I won't
have any less of it because you have more of it. All information —from cooking
recipes, to scientific formulas, to MP3 files—has this infinitely shareable qual-
ity. In economic terms, the marginal cost of production of information is zero.43
Once a scientist divines a new scientific theory, she can share it freely without
spending any more energy or time to produce it again.#4 Because the marginal cost
of information is zero, the ideal price of information in a competitive market is
also zero. As a result, intellectual property rights create “static” (short-run) inef-
ficiencies. They tend to raise the prices of informational goods above their mar-
ginal cost of production, meaning that fewer people have access to these goods
than should.4>

Where there are no adequate substitutes for a good, as may be the case with
a patented medicine, intellectual property rights can also generate monopolies.
Under conventional economic models, a monopolist will raise prices and reduce
output, generating more profits for itself, but also generating deadweight social
loss—a further static inefficiency.46 Intellectual property also has ambiguous
effects on dynamic (long-run) efficiency. Because information is both an input and
an output of its own production process, intellectual property gives previous cre-
ators the power to tax new creators, thus raising the cost of producing the next
generation of innovations and pricing out some potential creators.

Other mechanisms to promote investment in new informational goods are
widely discussed in the field of information economics. The government can pay,
as it often does, for example, with direct grants to scientists or artists or by the
creation of financial or reputational prizes that can induce innovation. When
innovation and creativity are paid for in this way, the results can be made
freely available, as they are, for example, when the U.S. government funds cer-
tain basic scientific research or the creation of weather or mapping data. This
eliminates the inefficiencies associated with intellectual property rights, lead-
ing eminent economists to conclude that government provisioning is superior
to intellectual property rights as a strategy to solve the provisioning problem
of information.4”

So why, then, should we conclude that private intellectual property rights are
superior to other systems of promoting creativity and innovation, such as direct
government funding? Here, the image drawn from information economics is
spun together with a narrative drawn from theories of the economics of private
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property rights in material resources (such as land) popularized in the 1980s and
1990s. Such theories, often associated with the Chicago School of economics, have
their roots in the famous account that Harold Demsetz developed of the ability
of private property to solve the “tragedy of the commons.”48 When property is
held in common, Demsetz argued, individuals will fail to invest in its maintenance
or improvement, because they cannot keep others from reaping the benefits of
their efforts. Common pastures will be overgrazed, because each individual farmer
has an incentive to graze his livestock beyond the point of sustainability. If his
sheep don't eat the grass, another farmer’s sheep will. A system of private prop-
erty rights aligns farmers’ incentives with social welfare, because it permits them
to “internalize” or capture the benefits of their investment in their land, as well as
suffer the harms of their failures to invest.

But why is private property superior, say, to community-negotiated rules limit-
ing the hours that a farmer could graze, or a government tax-and-spend regime
that organizes investments in land? Here the antiregulatory theories of the Chi-
cago School come in. Individuals are characterized as generally having information
superior to that of the government (or a collective) in making investment deci-
sions, as well as in valuing uses in land. If they are free to transact, on this theory,
“private” property is more efficient than communal or state-based regulation of
property (or, more accurately, private property is the most efficient form of state-
based regulation of property, since of course, a private-property regime itself is a
form of regulation). Individual farmers will know best, for example, whether land
can most profitably be used for sheep grazing or for peach farming. If a peach
farmer is able to offer to buy a sheep farmer’s property for more than the sheep
farmer could make from farming it himself, the property will change hands and be
turned into an orchard. Since the latter use is more profitable, it is associated with
higher social welfare. Society is thus benefitted by the mutually selfish behavior of
the farmers, if they are given the tools of private property rights. Antiregulatory
theorists are also skeptical of government intervention in markets because of the
concern that state regulations or programs provide a soft target for lobbyists seek-
ing to capture benefits for themselves.49

Even as applied to material property such as property in land, there are many
difficulties with this account, some of which I'll discuss below. More importantly
for our purposes at this point, the sketch drawn from such Demsetzian theories
suppresses many of the important distinctions between information and material
goods—distinctions that are treated as essentially important in the construction
of the first image. But explaining precisely why this is so should await a discussion
of the development of the concept of the “commons” in the access to knowledge
movement— for it is that discussion that has made this point clear.
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INVENTING A POLITICS FOR THE INFORMATION AGE

Against this backdrop of enclosure and conquest has emerged a field of activism
that here goes under the name of the access to knowledge movement. One mark
of this new mobilization is the attempt to articulate a common language in which
to contest the contours of existing intellectual property rules. That language has
become centered on a few key terms such as the “public domain,” the “commons,”
“sharing” or “openness,” and “access” that are mobilized both to destabilize the
despotic dominion account of intellectual property and to conjure forth an alterna-
tive ethic of the conditions of creativity and freedom in the information age.

THE PUBLIC DOMAIN
The concept of the public domain is central to the new politics of A2K, although
not, as we will later see, always uncontroversially so. It is drawn from judicial and
legal discourse, where it has long been used to refer to informational works that
are not covered by intellectual property law, for example, because the copyright or
patent term has expired.50 In the 1980s and 1990s, scholars critical of the expansion
of intellectual property rights seized upon the term to carve out a positive iden-
tity for the “outside” of intellectual property.5! As James Boyle put it, “The envi-
ronmentalists helped us to see the world differently, to see that there was such a
thing as ‘the environment’ rather than just my pond, your forest, his canal. We
need to do the same thing in the information environment. We have to ‘invent” the
public domain before we can save it.”52 Key here was early work of David Lange,
who argued that no intellectual property right “should ever have affirmative rec-
ognition unless its conceptual opposite is also recognized. Each right ought to be
marked off clearly against the public domain.”53

Lange’s early articulation of the term marks the abiding influence of intellec-
tual property law on the concept of the public domain. The public domain here is
defined as the “conceptual opposite” of the domain of exclusion rights protected
by intellectual property. The same relationship is emphasized in James Boyle’s def-
inition of the public domain as “material that is not covered by intellectual prop-
erty rights” as well as “reserved spaces of freedom inside intellectual property.”>4

In the simplest sense, then, A2K advocates use the term positively, to bring
into focus the negative space of intellectual property law and to articulate its
importance for innovation and creativity. The public domain thus becomes not just
the opposite of intellectual property, but also an essential —and endangered —
component of our creative and informational ecology. Included herein are not just
older works in the literary or technical arts, but also resources such as language
and scientific theories that are free of intellectual property rights and to which we
have a common right. Many of these resources were never protected as intellectual
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property at all, thus demonstrating that private rights are not necessary to the pro-
duction of all informational goods. Such goods and the ability to use them freely
are also clearly central to our ability to think and create. The emphasis on the pub-
lic domain thus is used to counter “the romantic idea of creativity that needs no
raw material from which to build” that characterizes the despotic dominion theory
of intellectual property and to call attention to the need of every creator to have
access to the scientific or cultural domain that precedes and surrounds her. Boyle,
for example, contends that the “public domain is the place we quarry the building
blocks of our culture. It is, in fact, the majority of our culture.”>5

The A2K movement calls upon the public domain in this way to make the case
that the account offered by the despotic dominion theory of intellectual property
is radically incomplete as a description of both the world as it is and the world as
it should be. Even now, in the most absolutist period of intellectual property law
we have known, our creative world remains largely beyond the reach of intellec-
tual property rights. And intellectual property rights as we know them bear little
resemblance to property rights over material resources, with far greater freedoms
reserved for nonowners. If so-called “real property” rights worked like copyrights,
for example, the home you built would be turned over to the public some fifty
to seventy years after your death. In the meantime, if others wanted to use your
front porch to criticize you, you would have to permit it.56 It turns out that ideas
are different from material goods and are treated as such by the law. The concept
of the public domain calls attention to this fact—a fact that the despotic dominion
account papers over.

The concept of the public domain calls the despotic dominion account of intel-
lectual property into question in yet another way, by emphasizing the “public”
values that a public domain serves—and that the privatization of intellectual cre-
ations threatens. This is the public domain as opposed to the private domain—the
domain that the despotic dominion conception of intellectual property equates
with the public good.

We can begin by asking what is “public” about the public domain. Is it public
like a public park? Like public assistance? Like the public good? Like a public fig-
ure? A2K narratives about the public domain treat what is public as synonymous
with what is “open to all,” but in two different dimensions: that of permission and
that of price.

Public-domain material is presented as important to our creative ecology, on
the one hand, because one need not ask permission to use it—which is to say,
no one has the legal privilege to deny another the ability to use it. If you want to
rewrite a Jane Austen novel, retaining most of her words, but inserting zombies,
no representative of Austen’s estate can deny you permission, because the work
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is now in the public domain.5? A2K advocates thus celebrate the public domain as
a place free of the political control or personal caprice of others. This is contrasted
with the world of intellectual property, where owners of works may stop others
from using their creations in ways of which they disapprove.5® When DJ Danger
Mouse became an overnight sensation for an album remixing the Beatles and Jay-Z,
for example, he also earned the attention of lawyers for the Beatles’s label, who
forced him to stop distributing the album. Copyright facilitates consolidated con-
trol and disrupts semiotic recoding. The need to obtain permission, A2K advocates
argue, is thus in tension with the desire for an open and democratic culture.5

The public domain is “public” in another sense. Like a public street, it may be
traversed and used by all comers without individualized permission. But also like
a public street (if not necessarily a public highway), it may be traversed without
payment. (In the phraseology of Richard Stallman of free software fame, it is both
“free as in speech” and “free as in beer.”) No one pays for what they take from the
public domain (there is no licensing fee), so works available in the public domain
are available, in theory, at or close to their marginal cost of distribution—the
cost of printing and selling a book, for example, without an additional fee for the
author who wrote it. And of course, in a world of pervasive digital networks, the
cost of distribution indeed moves toward zero, meaning that works out of copy-
right may be available for no cost at all. The public domain thus has a differential
value for those who have limited financial means. In this sense, it is public in the
way that public assistance is public—it represents a kind of state subsidy for those
who cannot afford the licensing fees and lawyering costs associated with private
markets in information.60

THE COMMONS

The commons is another concept critical to the attempt by A2K theorists to con-
struct a collective object for their politics. It draws upon the history of property
in land and more particularly upon the enclosure of communally managed field
and forest resources in Europe. Unlike the public domain, the commons as con-
ceived of by the A2K movement is governed,®! but unlike private property, the
commons is governed collectively.62 It is not free of the requirement of permission
(or, necessarily, of price), but demands permission from a collective, rather than
an individual.

Free software is often cited as the paradigmatic example of an informational
commons.®3 It is written by legions of volunteers who are not hierarchically orga-
nized or governed in the way that employees within a firm are organized and gov-
erned. This is not to say that there is no governance of open-source projects—on
the contrary, such projects may be highly organized and closely managed. Such
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projects are also not entirely without either hierarchy or stratification.64 But they
are more modular, participatory, collaborative, and open than equivalent projects
organized in proprietary firms.65

Free software depends upon a “copyleft” licensing scheme developed by pro-
grammers. The best-known such license, the GNU General Public License or GPL,
turns copyright on its head by mandating sharing, rather than exclusivity —it
permits users to modify, copy, and share the covered work as long as they pass
along to others these same freedoms.®6 This is a commons of enforced cooperation,
where those who participate are assured that their efforts will manifest themselves
in a collective product that they may all access in the future with the added benefit
of one another’s contributions. Programmers do not have the ability to determine
unilaterally the terms of the licensing of free software, but decisions about free
software are subject to community comment and deliberation and to the collec-
tive ability of communities of programmers to vote with their labor hours.67 They
also have certain rights that those working in a proprietary context as a rule would
not—primary among them, the assurance that they will continue to have access to
the software they help produce on equal terms with all others, to exploit for profit
or otherwise.

The commons as invoked by A2K advocates works in two ways to undermine
the despotic dominion conception of intellectual property. At times, A2K theorists
call upon the term to distinguish a material commons (for example, a grazing com-
mons or a collectively managed fishery) from a commons of the mind. The despotic
dominion justification for private property, recall, is based on the presumption that
individuals will overuse a resource if not disciplined by private property rights.

But as Boyle explains it:

Unlike the earthy commons, the commons of the mind is generally “non-rival.”
Many uses of land are mutually exclusive. If I am using the field for grazing, it may
interfere with your plan to use it for growing crops. By contrast, a gene sequence,
an MP3 file, or an image may be used by multiple parties; my use does not interfere
with yours. To simplify a complicated analysis, this means that the threat of overuse
of fields and fisheries is generally not a problem with the informational or innova-

tional commons.68

In other words, we are more likely to see in the informational domain what property
scholar Carol Rose has called a “comedy of the commons” than a tragedy of the com-
mons, because more use tends to produce social gains, rather than social losses.69
But A2K advocates also use the concept of the commons to invoke the suc-
cessful history of common property schemes in material goods and thus to under-
mine the contention that individual management of resources is superior to
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collective management. Elinor Ostrom recently won a Nobel Prize in economics,
in part for the work she did to document and analyze prosperous and stable com-
mons regimes governing rival resources such as land and fisheries, demonstrating
that communities can organize both investment in and extraction of resources to
ensure sustainability.70 As Roberto Verzola points out in this volume, for example,
a herder with a long-term and cooperative viewpoint would see the potential for
the collapse predicted by theorists of “the tragedy of the commons” and work with
others to avoid that result.”! With a presumption of cooperation and foresight, the
narrative of the tragedy of the commons can thus be inverted, resulting in “a sys-
tem of insurance or social security, a type of commons that reduces individual risk
by pooling resources.”72

The concept of the commons is thus intended to do important work to dele-
gitimate the despotic dominion conception of intellectual property. On the one
hand, it calls upon the differences between the immaterial and the material to
demonstrate that tragedy is far less likely in the former case. On the other, it
rejects the view that tragedy necessarily follows common management of mate-
rial resources, insisting instead that collective management can work. It insists
upon the viability of an alternative governance regime for intellectual property —
one characterized by relatively flat hierarchies and where the rights of individu-
als to participate in decision making as well as to participate on equal terms as
creators and beneficiaries are central. To call upon the image of the commons is
to insist that communities, without the imposition of market or governmental
ordering systems, have the power and perhaps the right to set the terms of their
collective endeavors.

Here the discourse of the commons meets up with that of the public domain,
suggesting that more communal strategies of governance do better than a despotic
dominion model at facilitating broadly distributed collaboration, soliciting forms
of effort and motivation that may be crowded out in a corporate and proprietary
(which is to say, profit-motivated, more hierarchical) context, and facilitating par-
ticipatory decision-making processes.

SHARING AND OPENNESS
Sharing and openness are prominent memes in the A2K movement, deployed, to
name just a few examples, for “share and share alike” copyright licenses, “open-
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source software,” “open standards,” and “open-access publishing.”73

Sharing and openness are here posited against the ethic of exclusion embod-
ied in the despotic dominion conception of intellectual property. A “share and share
alike” license in the context of copyright, for example, uses the exclusive right per-

mitted by copyright against itself, requiring those who modify or build upon the
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work to share their work with others. Copyleft licenses are premised on the same
move. In open standards and open-access publishing, “openness” refers to different
practices. The former insists that technical standards not be dominated by the rights
of certain intellectual property owners and the latter that certain publications (for
example, those that are the product of research funded by the government) be made
available in databases that are available generally to the public without a fee.74

What work does an insistence on sharing and openness do when measured
against the despotic dominion account of intellectual property? For one thing, it
raises a challenge to the neoclassical model of the rational, self-interested actor
upon which that account is based. As Yochai Benkler has noted, the very existence
of free software, which is developed largely by unpaid volunteers who participate
on the condition that their work will be shared freely with others, demonstrates
that a model based on profit-driven self-interest is radically incomplete.’> There is
room for debate over the volunteers” motivations, but as Boyle puts it:

Assume a random distribution of incentive structures in different people, a global
network: transmission, information sharing and copying costs that approach zero,
and a modular creation process. With these assumptions, it just does not matter
why they do it. In lots of cases, they will do it. One person works for love of the
species, another in the hope of a better job, a third for the joy of solving puzzles,
and so on.... Under these conditions...we will get distributed production without
having to rely on the proprietary/exclusion model. The whole enterprise will be

much, much, much greater than the sum of the parts.”6

The notion that the “whole is greater than the sum of its parts” is central to
understanding the ideal of sharing and openness. If the whole is greater than the
sum of its parts, the parts cannot be adequately described or divided from one
another. In other words, we cannot isolate and locate credit, labor, or value for
creative endeavors in any individual or set of individuals. The maxim can also be
understood as an insistence that the thing being “summed” —here, the creative
endeavor—happens not within individuals, but among a group. This is an insis-
tence on the generativity of the crowd, on the notion that there is a creative and
productive force that resides between, rather than within individuals—or more
radically, in the infrastructure of their connection, in the network itself. As free-
software theorist Eben Moglen memorably puts it, “if you wrap the Internet around
every person on the planet and spin the planet, software flows in the network. Its
an emergent property of connected human minds that they create things for one
another’s pleasure and to conquer their uneasy sense of being too alone.” Intellec-
tual property law is then “the resistance in the network,” disrupting, rather than
generating creativity.””
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We can detect here a certain commitment to the unknowability and unquan-
tifiability of the creative endeavor. We cannot, A2K advocates suggest, fully
catalogue and locate human motivations and capacities, nor can we individualize
them, as if they are established prior to and apart from exchanges between peo-
ple. “Knowledge” and “information” are also cast as highly complex phenomena
that inevitably elude strict control or management. (How do you survey the limits
of an idea?) The domain of access to knowledge is thus pictured as a domain of
unbounded, unboundable exchange. This vision is of course opposed to the des-
potic dominion notion of private property in ideas and to neoliberal theories that
put their faith in “privatization, and the creation and defense of secure property
rights as the cure for all ills.”78

Ideals of openness and sharing, like those of the commons and the public
domain, also align the A2K movement with the political values of self-determina-
tion and autonomy, as well as those of collective governance. As one open-source
proponent puts it:

Proprietary software increases the dependence of individuals, organizations, and
communities on external forces—typically large corporations with poor track
records on acting in the public interest. There are dependencies for support, instal-
lation and problem fixing, sometimes in critical systems. There are dependencies for
upgrades and compatibility. There are dependencies when modification or extended
functionality is required. And there are ongoing financial dependencies if licensing
is recurrent. Political dependencies can result from the use of proprietary software,
too. ... Nearly exact parallels to this exist in agriculture, where the patenting of seed
varieties and genome sequences and the creation of non-seeding varieties are used
to impose long-term dependencies on farmers. ... Proprietary software not only
creates new dependencies: it actively hinders self-help, mutual aid, and community

development.”9

Others declare more grandly that “access to software determines who may par-
ticipate in a digital society” and conclude that “only the Free Software model grants
equal rights and freedoms to all Member States, their corporations and citizens.”80
Or as the founder of the Linux operating system, Linus Torvalds, puts it, open-
source software is like “democracy in the sense that you don’t surrender control.”81

The demand for sharing and openness is thus also a demand that the ability
to access and manipulate knowledge and information be democratized.82 What is
being shared and opened is not just a set of commodities, but also the processes by
which we communicate with one another and create together and the processes by
which we act as citizens of our increasingly informational societies.
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ACCESS
A2K also invests with great significance the concept of “access.” First associated
with the access-to-medicines campaign, the importance of the term to the broader
coalition is perhaps best marked by its presence in the name “access to knowledge”
itself.83 The demand for access is an inherently relational one—a claim from those
excluded that they be included, that they be given something that others already
enjoy. In this sense, it marks perhaps the only —or at least the most prominent—
demand for distributive justice emanating from the A2K movement, which other-
wise borrows more from discourses of freedom.84

How, then, are we to understand this demand? We can begin by considering
the development of the campaign for access to medicines. Although the claim
might seem to be very simply a demand that medicines available to the rich also
be made available to the poor, from its inception, the movement has been inti-
mately bound up with claims about intellectual property. It emerged from the cru-
cible of the global HIV/AIDS pandemic and specifically from the recognition that
treatment would never be available to the vast majority of those who needed it
unless the prices of medicines could be reduced. At the time that the campaign
began, AIDS medicines sold for about $10,000 per patient per year. Activists versed
in intellectual property law such as James Love teamed up with groups such as
Meédicins Sans Frontiérs to demonstrate that this price is not a fact of nature or a
reflection of the sophistication of antiretroviral medicines, but rather an artifact of
patent law. Generic copies of the medicines cost as little as $350 per year (and even
less today), but patents—and the aggressively propatent trade policies of coun-
tries such as the United States—stood in the way.

The demand for access to AIDS medicines has thus been, from the beginning, a
demand for access to copies of AIDS medicines. Or, as the logo of the AIDS activist
group Act Up—Paris puts it:

The emblem illustrates two important elements in the demand for access. First,
claims to access are framed squarely against the backdrop of intellectual property.
Second, they are rooted in claims of right that supersede the claims of right made
by owners of intellectual property. The right to the copy claimed by activists is
written over the right of the copy claimed by rights holders.

The demand for access thus appears first as a refusal. It emanates not from
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the discourse of intellectual property, but from the language of human rights.85 It
seeks to elevate the latter over the former, as through the demand, commonly seen
at access-to-medicines demonstrations, for “patients’ rights not patent rights.”

At the level of the slogan, the concept of access seems to embody an outright
rejection of the logic of intellectual property and of the type of cost-benefit analy-
ses and arguments about innovation upon which it is based. In fact, however, the
discourse of access-to-medicines campaigners has become intimately bound up
with the logic of intellectual property, because their attempt to contest the legiti-
macy narrative of intellectual property law has drawn them into the economic dis-
course that dominates the field.

As activists sought to challenge the existing law of intellectual property, they
found themselves up against the despotic dominion account of intellectual prop-
erty. Calling upon this account, pharmaceutical companies insisted that they, too,
are in the “access” business and that patents are the only way to ensure the devel-
opment of new medicines. The conditions of access are contested, that is, pre-
cisely in the terms of the discourse underlying the concept of intellectual property,
requiring A2K advocates to do more than simply argue that they are for access
because they are opposed to exclusive rights in medicines. The demand for access
is by necessity constructed on a deeper theory of what it means to make medicines
accessible—one that is built upon the values of freedom and openness that are
evolving within the discourse of the A2K movement, but anchored in the demands
for distributive justice that motivate the call for access.

Access-to-medicines campaigners argue, for example, not only that patents
artificially raise prices and thus hurt patients, but also that they do not provide
the innovation benefits that the despotic dominion account claims for them, par-
ticularly for the poor. They point out, for example, that patent-based innovation
systems link innovation to high prices. Because the poor cannot pay these high
prices, patent-based companies ignore the needs of the poor and instead cater to
the needs of the rich. Thus, we have a pharmaceutical R&D system that prioritizes
drugs for baldness and erectile dysfunction over lifesaving treatments for ailments
such as tuberculosis and malaria.

They also point out that patents can create barriers to research and thus inter-
fere with innovation—and argue that they are particularly likely to do so where
poor patients are concerned. They point out, for example, that multinational com-
panies that make AIDS drugs were unwilling to undertake the negotiations that
would have been needed to combine the multiple drugs needed for the HIV cock-
tail into a single pill that would be easier for patients to take. The work was first
done not by patent-holding firms, but by Indian generic companies that were
unconstrained by patents. Like the discourses of the public domain and openness,
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the discourse of access here attacks the despotic dominion account’s claim that
intellectual property invariably promotes innovation. Unlike the other concepts,
this one makes central a distributive justice claim—that freedom from intellectual
property restrictions is especially important to the poor.

The access-to-medicines campaign also takes aim at the model of private con-
trol that is central to the despotic dominion account. Notably, access-to-medicines
campaigners have consistently opposed drug company donation programs, staking
a claim for a form of access that is defined by nonexclusive sharing of the informa-
tional component of drugs, rather than their price per se.87

Why? Why would it matter where the drugs come from, as long as they come?
For access-to-medicines campaigners, the issue is one of accountability and con-
trol. They argue that drug company donation programs are unacceptable because
they leave power over life in the hands of private actors, who retain the privilege
of charity, the privilege to make good on their promises or not. Overriding pat-
ents is cast as a way to insist instead on values of participation and accountability.
The demand for access to medicines, like the call for free software, thus places the
concept of democracy at the center of the A2K movement and opposes it to the
despotic dominion conception of intellectual property.

FOUR QUESTIONS FOR A2K

The concepts that A2K activists are developing and articulating and around which
they are mobilizing create a set of political commitments and the contours of a
movement through a process of accretion. These concepts often coincide, but they
are also at times in tension with one another. The same can be said of some of the
values and discourses that A2K activists draw upon when making their arguments.
Having mapped the central concepts of the discourse of A2K allows us to pose a
series of questions about the conceptual and political commitments being invoked.
The answers will help determine the future shape and implications of this new
field of politics. What is the nature of the freedom that A2K demands? Is A2K
committed more to the model of the public domain or of the commons, and can it
be committed to both? Is information really different enough from material goods?
And finally, can the A2K movement in fact make good on its attempt to create a
politics not just of information, but also of knowledge? Or to put it another way,
what are the proper limits of the politics of A2K?

WHAT IS THE NATURE OF THE FREEDOM THAT A2K DEMANDS?

Often, A2K thinkers speak of freedom (such as the freedom of the public domain)
as a place free of permission. Lawrence Lessig states it most plainly: “The opposite
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of a free culture is a ‘permission culture.””88 But are A2K advocates really commit-
ted to a vision that posits freedom as a space where one never needs permission—
as a space beyond control? If so, what of the very substantial controls that some
groups, from free-software programmers to proponents of traditional knowledge,
seek to impose upon certain forms of knowledge? Creative Commons, a high-pro-
file organization that Lessig himself founded, offers individuals a set of copyright
licenses that they can use to give others more freedoms than copyright law other-
wise would. But some of these licenses —not uncontroversially within A2K circles—
preclude others from creating derivative works, making use of precisely the power
of permission in the service of authorial control.

In fact, no such simple principle of opposition to control can be derived from
the thought of A2K. If it could, it would commit A2K also to a series of what are
likely to be untenable positions with respect to nonproperty forms of control that
can be described as demands for “permission,” such as those related to privacy and
network security. Is it in fact possible to assume a simple opposition between free-
dom and control, or are the two instead intimately interconnected and interdepen-
dent in the age of digital networks?8 A2K advocates must envision a particular
mode of control or demand for permission that they oppose. How, though, should
this be characterized?

The A2K movement’s conception of freedom also contains within it a certain
fractured relationship to markets. The public domain, for example, is sometimes
figured as a space free from markets, a space where noncommercially motivated
creators have the resources and room to play.9 At other times—and perhaps more
often—it is figured as a space free for markets where not only amateurs can for-
age, but where corporations can compete without monopolies, to the benefit of
the public as consumers.9! Can the same domain be both the space of freedom
from commerce and the space of freedom for commerce?

When A2K advocates articulate the public domain as a space that is equally —
and properly —open to the exploitation of capital and communities alike, it sug-
gests that this competition is itself a free and equal one. But is the public domain
in fact universally “free” in a substantive fashion, when those who create from
its resources may enclose the results? Does leaving the public domain free in this
sense simply mean that those with resources will be able to make use of this (pub-
licly renewed and subsidized) resource and then enclose the results, to the sys-
tematic disadvantage of those who continue to operate outside of the confines of
property? Is this freedom a structurally unequal freedom, one that can be rem-
edied only by a positive concept of public property (or of a commons) that cannot
be the subject of such extraction?

This question is raised most acutely by groups focused on the Global South, such
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as the farmers’ rights group GRAIN, which expresses skepticism about “the mer-
its of concepts such as the ‘public domain’...if putting seeds in the public domain
means Monsanto can inject them with Terminator genes to destroy peasant agri-
culture.”®2 The muted (or repressed) debate within the A2K movement over the
proper status of traditional knowledge (is it rightfully the property of local com-
munities, or part of the public domain open to all?) also evinces the strains
of this tension.9

Finally, can the freedom imagined by A2K be produced by merely formal lack
of (the wrong kind of) constraint, for example, by the lack of the constraints
imposed by intellectual property law? Or does it require something more substan-
tive, an affirmative ability, for example, to access works in the public domain, or
the tools of the new “remix culture”?94 Is the freedom of the public domain or the
commons really worthy of the name if the majority of the world has no access
to the means needed to participate in it—for example, education, computers, and
affordable access to digital networks? At the close of 2007, only one-fifth of the
world’s population was using the Internet, and this use was highly skewed geo-
graphically: Only 4 percent of people in sub-Saharan Africa had such access.%
Although A2K thinkers invoke a robust conception of freedom that would require
the ability in fact to access the goods of which they speak, in practice, they devote
little attention to the profound inequalities in access to digital networks.% Can
A2K advocates really claim to have a vision of freedom in the digital age if they do
not do more to theorize and demand affirmative access to the tools to create and
exchange information and knowledge?

IS A2K COMMITTED MORE TO THE MODEL OF THE PUBLIC DOMAIN

OR OF THE COMMONS? CAN IT BE COMMITTED TO BOTH?

The A2K movement valorizes the space of both the public domain and the com-
mons, and yet as we've seen, these two spaces are governed in importantly different
ways. The commons is controlled, often through the use of intellectual property
law itself. The public domain is instead a space beyond intellectual property law,
where no one has the right to extract permission or price.

Can the A2K movement be committed to both? If so, this would require
restructuring how the commons and public domain are each understood. A2K
rhetoric today arguably pastoralizes the commons, eliding the degree to which
communal decision making may be characterized by hierarchy and exclusion,
rather than by equality and open participation. To put it differently, why should
we view a collective despot as an improvement over an individual despot?

In fact, A2K advocates cannot and most of the time do not envision the com-
mons as just any kind of collectivity. Some systems of collective management are,
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after all, fully compatible with expansive conceptions of intellectual property
rights, such as the collective rights organizations that enforce the rights of copy-
right holders in music.97 Corporations that mobilize intellectual property norms in
the service of exclusivity and maximal profit are of course in some sense “collec-
tive” entities, governed by groups of corporate officers and answerable to share-
holders. The A2K commons thus cannot be understood simply as a preference for
collective over individual governance. Some content must be given to the concept
of the collective and its terms of engagement. Like the concept of freedom, the
concept of the commons (if it is to lay claim to an ethic that differs substantially
from that of intellectual property) must be more substantively defined.

As the example of free software discussed above suggests, when A2K advo-
cates invoke the commons, they conjure forth a community that labors cooper-
atively and that labors under shared norms. Those norms differ not just in their
recognition rule—the metarule that determines what counts as valid law—but also
in their substance from the rules of intellectual property.® The commons of soft-
ware in fact has much in common with the public domain, because its rules of
engagement are similar to those that characterize the public domain. Still, they
are not identical. Individuals can take from the public domain and not replenish
it with their creations. Moreover, its contours and rules are not established by
a community of creators, but rather by a community of citizens who authorize
the law of intellectual property —which in turn defines the limits of the public
domain. Which is the appropriate community of lawmakers, and which the appro-
priate relation to what came before?

IS INFORMATION REALLY DIFFERENT ENOUGH?
Within the emerging ideology of the A2K movement is a strand that envisions
it as postideology, even, perhaps, postpolitical. This is evident particularly in the
self-styled political agnosticism that characterizes the free and open-source soft-
ware movement and in the writings of A2K thinkers who are most immersed in
the discourses of open source and the revolutionary potential of the networked
digital age.9 In this volume, Benkler, for example, argues that the ideas of A2K,
and in particular of “the information commons and the rise of networked coopera-
tion” can “subvert the traditional left-right divide...and provide the platform on
which political and economic interests meet around a common institutional and
organizational agenda.” A2K can appeal, he argues, to “libertarians, liberals, the
postsocialist left, and anarchists,” unifying forces on the left and right that usually
understand themselves to be at odds with one another.100

Such ideological catholicism, even pragmatism, is perhaps one of the most
appealing aspects of the A2K movement, particularly at a time when some on the
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left are calling for a more serious reckoning with the benefits of well-regulated
markets and the dangers of ideological rigidity.1917 But the notion that the A2K
movement can exceed the traditional divide between classical free-market liberals
and the progressive left, that A2K can embrace both the market and the nonmar-
ket, and that A2K advocates need not decide between frames of freedom, justice,
or efficiency is surely contestable.

At its core, the sense that the A2K movement can exceed these divides rests
crucially on the claim that information is subject to different dynamics than the
world of material goods, particularly in the networked digital age. For Benkler,
for example, it is “the rise of the networked information economy [that] has cre-
ated the material conditions for the confluence of freedom, justice, and efficacy
understood as effective learning and innovation.” That is because in this new
environment, productivity and efficiency can be achieved through increasingly
open dynamics of sharing and cooperation, both within and outside of markets.
“Freedom and efficacy, then, will be the interface with both liberalisms, market
and social. Justice and freedom in the sense of the dissipation of structured, stable
hierarchical power will be the interface between liberalism and the left.”102

But the question is, is information different enough? As noted above, some
within the A2K movement doubt that the poor can compete in a realm of “free”
information if that freedom is granted equally to the powerful and the powerless.
To paraphrase Anatole France, is this just a kind of majestic equality that leaves
the rich and poor equally free to exploit the potential of biotechnology and soft-
ware engineering? Will resources determine, ultimately, who is heard in the space
of “free and open” networks? Can true democratization emerge from spaces of
creation and meaning making that are not themselves first radically democratized?

Or is the point of A2K thinkers instead that in the realm of information, we are
relatively more free and can do more than ever before —if not everything—to recon-
cile our commitments to freedom, justice, and efficiency? There is a difference, after
all, in a competition between the subsistence fisherman and the commercial fishing
fleet and between the unknown garage band and the corporately manufactured pop
star. There are only so many fish to go around, but there is no limit, theoretically, to
the number of songs that can be written. As importantly, according to A2K advo-
cates, garage bands can increasingly compete with studio-driven stars because of
the power of digital networks to give creators access to a public and the power of
these same networks to lower dramatically the costs of production of informational
goods. In the information realm, in a sense, there are always more fish, because the
fish there are subject to the rules of immaterial, rather than material goods. And
the advent of ubiquitous digital networks means a less unequal competition in the
struggle to create new information and to gain access to new publics.
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The claim that the A2K movement can move beyond the traditional ideologi-
cal battles between formal and substantive conceptions of freedom, between the
freedom of the market and freedom from the market, is thus intimately bound up
with the idea that we can move beyond scarcity in the information age. As Verzola
puts it, material abundance is limited because “it must eventually express itself in
terms of biomass,” but information abundance “is of the nonmaterial variety. Thus,
information goods offer the promise of practically unlimited abundance.”103

In what sense is it useful to conceptualize information as having a kind of
abundance that exceeds the material or that is “practically unlimited”? Verzola
allows that the realm of information is in fact constrained, in his view “mainly by
the limits of human creativity, the storage capacity of media, and the availability
of electricity to power servers on the Internet twenty-four hours a day.”194 But
there is a utopian strand in A2K thinking that tends to minimize such constraints
of mind and environment, suggesting that they need not stand in the way of our
ability to think and compute our way to a more just and equal world.

The most enthusiastic proponents of the biotech and open-source software
revolutions imagine an era when biology and informatics merge to move us beyond
the limits of the physical. But today, half a million women each year still die in
childbirth, almost all in developing countries and more than fifty years after the
technologies to avert almost all such deaths were developed.10> We already have
the technologies and resources to feed and care for many more people than we
currently do, suggesting that there is a primary and prominent set of problems that
are not technological, but political.1% The dynamics of networked informationalism
might help overcome political problems where those problems are rooted in strug-
gles over scarce resources. They could also facilitate more transparency and politi-
cal participation, addressing failures of political accountability more directly.107

But critical to the postscarcity aspirations of the A2K movement are ques-
tions of degree, distribution, and velocity: Will the informational component of
our world advance rapidly or evenly enough to overwhelm the persistent inequali-
ties in the material? Will such advances be distributed evenly enough to make the
promise of living beyond scarcity a reality for any but the world’s richest? Can we
expect a leveling of the pervasive material inequalities in the world if the poor lack
access to the labs, computers, and textbooks that would allow them to do more for
themselves and if they also lack access to the kind of political power and voice that
would allow them to change the terms on which resources and informational goods
are currently distributed? Can A2K advocates build a theory of freedom that is
based upon the radical political possibilities of the immaterial while also account-
ing for the crucial moment when the informational intersects with the material in
the places that we create and communicate, that we live and die?
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CAN A2K CREATE A POLITICS OF KNOWLEDGE? WHAT ARE THE PROPER LIMITS

OF THE POLITICS OF A2K?

The A2K movement was deliberately structured around a demand for access to
“knowledge.” And yet this introduction and the pages that follow make it clear
that A2K actors operate routinely in the idiom of “information,” for example,
extolling the importance of the information commons or the lessons of informa-
tion economics. What difference might this difference make? There are at least
two ways to approach the question—by asking what A2K activists invest in their
own choice of terms and by investigating the etymological implications of the dis-
tinction between information and knowledge.

If A2K theorists talk often about information, why isn’t the A2K movement
instead the A21 movement—a mobilization for “access to information”? Ahmed
Abdel Latif, in his account of how the term “A2K” was chosen, explains that “at
the conceptual level, knowledge, rather than information, is at the heart of the
empowerment of individuals and societies. While information is certainly a pre-
requisite in the generation of knowledge, acquisition of knowledge remains the
ultimate goal. Knowledge processes information to produce ideas, analysis, and
skills that ideally should contribute to human progress and civilization.”108

The decision to articulate the movement’s demands in relation to knowledge
was in part a response to perceived conceptual differences between knowledge
and information. Knowledge is a capacity that is central to empowerment—one
that relies upon, but is not reducible to information.

How precisely, though, should we understand the difference between knowl-
edge and information? A2K theorists such as Benkler define the distinction in this
way: Information is “raw data, scientific reports of the output of scientific discov-
ery, news, and factual reports,” while knowledge is “the set of cultural practices and
capacities necessary for processing the information into either new statements into
the information exchange, or more important in our context, for practical use of
the information in appropriate ways to produce more desirable actions or outcomes
from action.”199 Thus, information is objective and external, while knowledge is the
capacity to use information to create new information or to use information to gen-
erate technical effects in the world (knowledge as “know-how”).

This is narrower than the definition of knowledge that we might derive from
etymology or contemporary usage. According to the dictionary, we can “know”
anything that we understand through “experience or association.”110 The English
word “knowledge” corresponds to the German kennen and French connaitre, desig-
nating a kind of understanding that comes from the senses. But “knowledge” also
incorporates the concepts of wissen and savoir, designating a kind of understand-
ing that is derived from the mind. It thus designates basic acts of human cognition:
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recognition, acquaintance, intimacy, consciousness, or, “the fact, state, or condi-
tion of understanding.” 11

In its broadest sense, then, knowledge is more than the ability to process infor-
mation into more information and more know-how. As Jean-Francois Lyotard
writes, knowledge is

a competence that goes beyond the simple determination and application of the cri-
terion of truth, extending to the determination and application of criteria of effi-
ciency (technical qualification), of justice and/or happiness (ethical wisdom), of
the beauty of a sound or color (auditory or visual sensibility), etc. Understood in
this way, knowledge is what makes someone capable of forming “good” denotative
utterances, but also “good” prescriptive and “good” evaluative utterances.... It is
not a competence relative to a particular class of statements (for example, cognitive

ones) to the exclusion of all others.112

Knowledge is here a capacity more than it is an object or a possession—a power
immanent to intellectual, social, cultural, and technological relations between
humans.13 Information, in turn, is the externalized object of this capacity, the part of
knowledge that can be systematized and communicated or transmitted to others.114

What would it mean for the A2K movement to take the distinction between
knowledge and information seriously and to theorize itself as a movement for
access not just to information, but to knowledge? At a minimum, using the nar-
rower definition of knowledge proposed by Benkler, it would require a focus not
only on extending access to information, but also on extending individual capaci-
ties to produce information and to make use of information to produce practical
effects in the material world.

As Benkler points out, there is “a genuine limit on the capacity of the net-
worked information economy to improve access to knowledge.” Knowledge can-
not be fully externalized into information—it is a capacity, rather than an object.
As such, it does not partake of the same dynamics of plenty that is said to char-
acterize the informational domain. While better access to learning materials can
enhance education, learning by doing requires local practice, and the practice of
education generally “does not scale across participants, time, and distance.”115

The A2K movement might focus on forms of information regulation that affect
the development of knowledge, as it has done to date in work on access to learn-
ing materials, open courseware, and lowering intellectual property barriers to
distance learning. These moves are more efforts to increase access to information
than access to knowledge. If the A2K movement is to embrace its initial identifi-
cation with the concept of access to knowledge, it must recognize that while access
to some information is clearly a prerequisite of building knowledge in Benkler’s
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sense, more ubiquitous access to information is not the same thing as more ubiqui-
tous access to knowledge.

Can the A2K movement—as invested as its logic has become in the model
of information technologies and the economics of the copy —build a politics of
knowledge as a competence? The dream of perfect (and zero-cost) transmissibility
cannot survive an encounter with this concept of knowledge, because a compe-
tence that cannot be fully externalized and traded, and thus that is embedded in
the material, cannot be nonrival. And if knowledge cannot be accessed through a
simple download, then a politics of A2K must reach far beyond a politics of enclo-
sure and intellectual property.

Does this mean broadening the A2K mandate to include work on, for example,
the financing of primary schools or the effects of austerity budgets on universities
around the world? That is one possible outcome. More modestly, it might instead
mean that A2K groups recognize their focus is on improving access to information,
acknowledge that knowledge is not an object that can simply be downloaded from
North to South, and engage openly with those who worry that more information
could in some cases not improve, but rather threaten access to knowledge.

What if the A2K movement were instead to embrace the definition of knowl-
edge that corresponds not just to technical or intellectual knowledge, but also,
for example, to artistic or ethical knowledge? This would fit well with its attempt
to embrace the literary arts, as well as science and technology, but it would also
unmoor the movement from the conception of knowledge present in Benkler’s
definition. Lyotard’s broader definition requires us to recognize that the criteria for
successful knowledge are created, rather than given.

For the A2K movement, such a recognition would imply the need for a politics
not just of access to knowledge, but of what counts as knowledge and of who gets
to decide what counts. Would this work a fundamental harm to the universalizing
aspirations of the A2K movement? Or would it instead make room for A2K advo-
cates to begin to reckon with existing tensions in the movement, for example, sur-
rounding issues of traditional knowledge and the concept of the commons versus
the public domain?

CONCLUSION

A critical genealogy of the concept of access to knowledge allows us to map
the sometimes contradictory and often complex interventions that are com-
ing to constitute A2K’s theoretical commitments. The first and foremost effect
of these interventions is to destabilize the dominant legitimation narrative
of intellectual property today, the despotic dominion account that treats the
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privatization of information as the necessary condition for its efficient production
and exploitation.

But the images and values that this new lexicon draws upon should also be
examined critically as a place to think about the dilemmas that the A2K movement
faces as it seeks to consolidate its critiques of intellectual property and constitute
an affirmative vision of its aims. That is the purpose of the questions raised above:
What does A2K mean by “freedom”? How can it mediate between its commit-
ments to the public domain and to the commons? Is information different enough
to justify the postpolitical and postscarcity elements of A2K thought? And is A2K
a movement about knowledge, or about information?

These questions are offered in the spirit of committed criticism: What are those
of us engaged in A2K building? Can it be what we claim for it in our most righ-
teous and universalizing moments? Who, ultimately, will decide? What might it
mean for us to win what we seek, and how might some of the paths that we have
chosen lead us further away from or closer to realizing that aim? My aim here is to
articulate these questions. If they are to be resolved, it will be through the itera-
tive and networked process of debate and action that constitutes the A2K move-
ment itself, to which the volume that follows aims to contribute.
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Access to Knowledge as a Field of Activism

Gaélle Krikorian

Mobilizations around issues involving access to knowledge (A2K) can be seen as
a phenomenon highly symptomatic of political as well as technological changes in
our society. The neoliberal revolution, beginning at the end of the 1970s," and the
emergence of digital media and the Internet, a central phenomenon of the past
two decades, are prime examples of such shifts. Both have played a role in the
contemporary trend toward the development of new and/or increasingly exclusive
intellectual property rights. Since the late 1990s, this evolution triggered the mobi-
lization of groups and individuals around the world that are now brought together
under the banner of A2K—or are perceived as belonging to a general movement.

This book aims at investigating the forms that this phenomenon is taking, as
well as the changes it calls for and the transformations that it might effect in our
society. In this introduction, I intend to discuss the technical and political settings
that have provoked or sustained the existence of this movement and to explore
some of the social tensions involved. The A2K movement raises fundamental ques-
tions about the conception and production of ideas, goods, and services created in
the current knowledge-based economy and about access to such ideas, goods, and
services. In doing so, and in order to be in a position to challenge effectively the
prevailing practices in these areas, it also questions more broadly the representa-
tions and actions that legitimize, organize, and ensure the functioning and sustain-
ability of the existing system based on intellectual property rights. It discusses
the place and role of the various actors involved in this system (the state, the
corporations, the individual, the market), as well as the relations and interactions
between them.

As the A2K movement structures itself, it develops and offers its own readings
of the world —readings that invite us to explore new possibilities in apprehending
and organizing our societies—and as such could gain from the spirit of the gleaner
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and from Michel de Certeau’s insight that “everyday life invents itself by poaching
in countless ways on the property of others.”2

THE DIGITAL ERA AND IMMATERIAL WALLS

Intellectual property rights protection is the main framework for the control and
regulation of the production and of the use of knowledge and information. Stan-
dards of protection of intellectual property rights are established and governed in
various ways: in national laws and regulations, but also via international agree-
ments, including multilateral ones such as the TRIPS (Trade-Related Aspects of
Intellectual Property Rights) Agreement of the World Trade Organization (WTO),
in numerous treaties of the World Intellectual Property Organization (WIPO) and
the World Customs Organization, and finally by bilateral or regional agreements,
treaties, or conventions. Over the years, the variety of institutions establishing
the norms, rules, and procedures involved in the governing of intellectual property
rights has stretched and expanded, thereby implicating an increasing number of
actors and an increasing variety of aspects of social life. These developments have
built on the evolution of the conception of what intellectual property rights are
and what precisely can be subjected to intellectual property laws. Thus, the inven-
tion of new means of creating exclusive rights has grown all the more important in
recent decades.

Though the ways in which intellectual property rights protections have been
extended may sometimes seem minor—a few words added in a law, a few concepts
reinterpreted, a chapter concerning intellectual property rights added to a free-
trade agreement—their effects are often significant. The way intellectual property
rights are handled also reflects changes in the strategies employed by intellectual
property owners in the face of technological as well as political developments.
They successfully have changed the goals of intellectual property law, goals rang-
ing from authorizing private property while limiting access to materials held in
common to prioritizing property and its defense.3 Rather than creating physical
walls to protect material property, they have sought to create immaterial legal walls
to enclose information and knowledge, the immaterial property of the digital age.

Information and knowledge are the raw material of which immaterial goods,
ideas, and inventions are made, and as such, they are key to individual as well
as collective human development and welfare.4 On the scale of the global econ-
omy, what is at stake in exclusive intellectual property regimes is nothing less
than the control of existing stocks of information and knowledge and of their
flows, along with the management and harnessing of the innovations that such
information and knowledge can allow to produce. As in the current international
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economy growth and competitiveness have become increasingly dependent on the
production, processing, and circulation of information and knowledge, the empire
of intellectual property rights was expanded. The ramifications of the intellectual
property system thus extend to techniques, technologies, know-how, and skills
in all sectors, whether they concern financial speculation, aerospace engineer-
ing, medical or military research, agronomics, textiles, shipbuilding, cooking, or
music composition.

The Internet and the digital era have changed the relationship of users of tech-
nologies to production and creation, opening up new possibilities that quickly
have translated into the emergence of new practices. On the individual level, this
new technological context has contributed to the blurring of the line between
consumers and creators and to the characteristic status usually allocated to each,
such as passivity versus productivity, inertia versus efficiency. New technologies
and new formats (VCRs, VHS, CDs, DVDs, and so on) have made it possible for
anybody equipped with the proper equipment—and in the capitalist economy
of wealthy countries, access to such equipment has been rapidly democratized —
to copy, adapt, mix, or perform sounds, images, or motion pictures. Because the
Internet facilitates large-scale and nearly instant exchanges—features that many
would recognize as being specific to contemporary “globalization” —creation by
means of these technologies is characterized by the marginal costs of production
and the high speed and low geographical concentration of distribution. The ways
in which one creates have not fundamentally changed. Creation has always been
inspired and made possible by what already exists, and it continues to be, but the
space and time in which the act of creating can be performed by ordinary people
has been significantly transformed with the unfolding of an immaterial world in
which new possibilities of creation have become increasingly accessible to many.

As Lawrence Lessig has pointed out, these technological changes have intro-
duced the “potential to expand the reach of this creativity to an extraordinary
range of culture and commerce.”5 First, new types of goods and products enriching
the economy of the immaterial keep emerging, and their importance keep grow-
ing.6 Second, changes in production due to the fact that digital technologies “cre-
ate and replicate reality much more efficiently than non-digital technology does”
have affected not only what people can do at their own, individual level, in their
private spheres, but also at the level of the economy itself. 7 For instance, what
inspires and provides incentives for economic actors tends to change. Because
innovations and goods are easier to copy and more difficult to protect, providing
services often becomes more economically rewarding than selling physical prod-
ucts. The economy of immaterial goods develops according to specific ways and
via specific means that in return bear the potential to transform the functioning of
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the economy as a whole. As Yann Moulier Boutang explains in an interview in this
volume, digital technologies, owing to their dramatically reduced production and
distribution costs, offer opportunities to revise the sharing of those costs in many
different sectors.8 In the book-publishing industry, for instance, such changes
could benefit the creator’s ability to work by allowing us to revise the way in which
they are paid and thus improve greatly a manner of compensation that is largely
inadequate for many of them in the current intellectual property system. Creators
in general can also benefit from easier access to the works of others that facilitates
potentially new forms of work and cooperation that favor research and creativity.
Entire industries and economic activities, not only those specialized in immaterial
goods, changed with the integration of digital tools and began to transform even
more substantially with the move toward the concept of open innovation and net-
work-based peer production.® Some companies have invited consumers into the
innovation process—in some cases even through challenges directly posted on the
Internet to encourage people to come up with new ideas and to share them.10 They
have used consumers as a source of inspiration for new products or designs that
could attract and interest new customers and create new markets. In recent years,
groups such as IBM, Proctor and Gamble, Lego, and Unilever have adopted such
strategies to develop new products. These new ways of doing business have called
for important transformations in traditional business models, company cultures,
and management strategies. For instance, innovative strategies may shift the
focus of many companies from keeping formulas, recipes, or components secret
to extracting the value of ideas, increasing the speed at which products can be
brought to market, reducing the cost of research and development, and improving
the fit between their products and consumers’ desires or modes of consumption.1
However, despite the real or potential changes that information technologies
have introduced and the substantial new prospects they have opened up in the
economy, widespread transformations of corporate practices still remain rare.
Even companies that have incorporated a certain amount of open innovation have
mostly remained intent on maintaining control of ideas as soon as they are gener-
ated. New modes of creation and consumption have emerged, but the immaterial
has become essentially and only a new field in which capitalist logic can operate,
and the principles on which capitalism is based have remained unchanged.
However, insofar as the interaction allowed by digital technologies offers
opportunities for intense exchanges and production, as well as for new ways of
commodifying goods and services, the transformation of the knowledge economy
has certainly affected capitalist ways of functioning. Industrial capitalism now
coexists with a new form of capitalism, called by some “cognitive capitalism,” or
“knowledge capitalism,” that is both a new type of accumulation (of intellectual
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capital) and a new mode of capitalist production.’2 It corresponds to the develop-
ment of an economy based on the distribution of knowledge goods in which the
production of knowledge is the central element in the valorization of capital.’3

Changes in the means by which capital is produced and accumulated have
brought about changes in the position that social groups occupy in relation to the
rules of production. In knowledge capitalism, the laboring class no longer holds a
central role, and capital is produced mainly by a new class composed of techno-
crats and people working predominantly for the service sector. This development
contributes to the disruption of the preexisting social order as new tensions and
power relations between social groups began to arise. With knowledge capital-
ism comes a reconfiguration of class interests and of the relations between classes
and thus a reconfiguration of what defines them. As we will discuss later, in this
context and under the rules of intellectual property protection that regulate the
production as well as the use of goods, it is the issue of access that draws new
dividing lines between people and groups, dividing lines that are superimposed on
former divisions.

Some people have the means to exist and to thrive in the digital world, while
others do not. What is necessary for participation in the immaterial world is not
only a computer, the right software, and an Internet connection, which already
excludes a large portion of the world population, but also the codes and filters
normally acquired through education. These are indispensable for navigating this
environment, because only they enable participants to locate and to make use of
the resources available in ever-expanding proliferation and to take an active role in
the production thereof.14 But the education necessary for the acquisition of such
codes and filters remains a near monopoly of the privileged classes. At the same
time, with the unfolding of the knowledge-based economy, the strengthening of
intellectual property protections, and the central place that the market occupies in
the neoliberal context, potential inequalities in access increase: Knowledge appro-
priation plays an increasingly important role in the economy and in peoples’ lives
in general, but is also more than ever subject to market rules. Individuals with no
economic and/or cultural capital generally cannot compete on an equal footing
with others, and their access to knowledge is easily compromised. Thus, inequali-
ties in access to knowledge reinforce and perpetuate social and class inequalities,
while the current knowledge economy and the intellectual property regime over-
lay an old class structure with new tensions.

As in every capitalist model, in knowledge capitalism, the issue of the transfer
of property is a key issue. One of the most salient characteristics of knowledge
goods is their electronic transferability. Consequently, in the field of knowledge
capitalism, to ensure ownership and control of knowledge goods and thus
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benefit from the profit derived from their production and subsequent commercial
exchange, one must find ways to prevent or slow down a transmission made so
simple and easy by digital networks.?s

This is where intellectual property rights come into play. One might think that
it is the same old game, appropriating the means of production, only taking place
in a new environment. And to some extent, it is. Some argue that this is one of the
problems with the term “intellectual property;” that is, the fact that it determines
the granting of legal rights through the establishment of property, what James
Boyle describes as the “second enclosure movement.”16 Historically, at the time
of the first property enclosures, land ownership was at stake. To enforce it, apart
from the use of legal acts, walls and barriers were used to delineate the property.
In the knowledge-based economy, intellectual property rights holders, through
their efforts to establish property rights over knowledge, are building other kinds
of walls to channel access and to regulate who can benefit from what is produced
in the immaterial realm. Though not as visibly obvious as physical walls erected
throughout the world, in the era of globalization, they are just as determinative in
the establishment of national and international social orders.1”

This enclosure effort is all the more evident as enforcement and repression
become increasingly important pieces of the intellectual property right owners’
agendas. The purpose of intellectual property walls is not to demarcate space, to
differentiate an inside and an outside, each having different characteristics and
status, but they are far from serving a merely symbolic function. When, for exam-
ple, the Chinese government sends tapes showing police raids and the destruc-
tion of unauthorized copies of DVDs to the U.S. trade representative, this theat-
ricalization of police efforts is both a performative action intended to prove the
goodwill of the Chinese government to its U.S. counterpart and a publicly dem-
onstrated materialization of the existence of intellectual property rights and of
the consequences that the act of trespassing in the immaterial world can generate.
Such performances—from raids in Moroccan souks to the arrest of teenagers and
other Internet users in Hong Kong, France, the United Kingdom, and the United
States—are becoming more numerous and increasingly visible in public space.18

However intellectual property walls do not always efficiently prevent access.
If people are determined to find breaches, they often can. But in doing so, they
will knowingly commit an illegal act and thereby run the risk of sanctions. In our
societies, most of those who commit an illegal act to access a territory or a good
are those who do not have the means to play by the rules or those who consider
they have little to lose in comparison with what they hope to gain. Those with
the resources and capital, on the other hand, are rarely refused access to a terri-
tory or a good. As a result, walls work not so much as real barriers, but as socially

KRIKORIAN



polarized filters. They selectively hinder certain people and filter societies as they
regulate access to information and knowledge —a mechanism that inevitably
makes the issue of access political.

The second most salient characteristic of knowledge goods is what economists
call their “nonrival” and “nonexcludable” nature. Nonrival goods are goods whose
consumption by one person does not prevent its consumption by another. This
book is a nonrival good: After you have read it, another still can. On-line, even
while you read it, another can. Nonexcludable goods are goods whose consump-
tion can’t be prevented once they have become publicly available. Architecture,
such as the Cathedral of Notre Dame, is a nonexcludable good: Anybody who can
appreciate it can do so for free. Because these goods can be used by multiple indi-
viduals simultaneously, it is harder, sometimes impossible, to expropriate them.
Both attributes operate as constraints on capitalist exchanges and make rights
holders fearful that the technology of digital copying will render their legal rights
and sources of profit ineffective. The advent of digital technologies and the popu-
larization of the Internet brought the prospect of huge financial benefits, but at
the same time, uncontrolled consumption and production, which is materially lim-
ited in the physical world, also took on new proportions, given that the spaces in
which these take place are numerous and ubiquitous and that the cost of enforce-
ment is high. Who or what entity could indeed possibly observe everything tak-
ing place in every potential offender’s living room or bedroom or monitor every
Saturday-night party in every small town in every country?19

Consequently, a race began between the “cops and the robbers.” As Yann Moulier
Boutang describes it, “the cops never get a head start. There is a delay, and their
route is full of pitfalls.”20 The enforcers have acquired new ways to locate the infring-
ers, but the technical possibilities have intensified their interactions and exchanges.
What makes the Internet a public space—a space that if not all individuals, at least
many can access and inhabit and where freedom can appear—also makes it a space
difficult to control.2! But along with the freedom that the Internet provides to users,
it also gave rights holders a cheaper way to watch individual activities on a global
scale and to monitor and locate infringements, if not when people are enjoying the
use of illegally acquired material, then when they are merely acquiring it. As such,
as Cory Doctorow notes, the Internet and the personal computer represent “a perfect
storm for bringing ordinary peoples” ordinary activity into the realm of copyright.”22
If activities that infringe intellectual property rights cannot be eradicated, they can
be criminalized. And if the act in itself cannot be prevented, social condemnation
can affect people’s behavior, repression leading to suppression.

One consequence of such condemnations is to marginalize appropriative
and sharing practices and to make them disappear from public spaces. As Lessig
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observes, if “we can’t stop our kids from using these tools to create, or make

24

them passive,” we can “drive it underground, or make them ‘pirates.”” Examining
developments in the field of copyright, he adds: “We are in the middle of ... what
some call ‘the copyright wars.””23 If there is war over copyrights, we should ask
ourselves who the fighting camps are. On one side stand the owners of intellec-
tual property rights. They are rather easy to identify: They sponsor laws in public
forums and pay for advertisements on TV; they promote a moral position as well
as an understanding of economics for the public to adopt; they argue that their
camp is the righteous side of the debate, the side of struggling artists who need
to be protected from dishonest plagiarists, of quality magazines endangered by
blogs and free publications. Who are their enemies? Many different profiles fit
into this category, including kids “stealing” songs or movies with their computers,
unknown artists copying and transforming very well-known ones, and individuals
using peer-to-peer platforms to share files and software.

A wide range of individuals thus started to be targeted as “pirates” for the
improper use, sharing, and production of materials using copyrighted matter, and
the more copyrights expand, the more favorable are the conditions of the produc-
tion of “pirates.” They easily fit into a political environment that is predominant
in many Western countries in which security and repression had become routine.
Increasingly, public, social, and legal resources have been encouraged to be or actu-
ally have been mobilized in an effort to enforce intellectual property protections
and to limit exchanges of protected material, resources that often seem particularly
unreasonable to deploy in many developing countries when one compares them
with the national budget of such countries and when one considers essential, but
unmet local needs. Meanwhile, the motors of innovation and creativity are jeopar-
dized by an ever more restrictive judicial and legal environment—despite the fact
that this, by definition, is contradictory to capitalist interests, which rest on the
continuous delivery and marketing of new products to generate accumulation.24

Various tensions and conflicts about the effects of and the justifications for
intellectual property rights have emerged and crystallized in the past decade. They
have taken the form of negotiations and contentious relations between states
within international organizations such WIPO, the WTO, the World Health Orga-
nization (WHO), and UNESCO, the UN Educational, Scientific and Cultural Orga-
nization. They emerged noticeably in an election context recently with the consti-
tution and election to the European Parliament of a Swedish pirate party.25 They
have resulted in lawsuits brought by people with AIDS against pharmaceutical
companies or the conviction of farmers who have campaigned against genetically
modified organisms. And they have inspired demonstrations and lobbying cam-
paigns for access to medicines, against software patents, against biopiracy, and for
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the mobilization of students, librarians, and researchers. They have provoked the
organization of university meetings for open sources, for open publishing, and for
access to knowledge. They have triggered conflicts between major corporations,
lawsuits between competitors, and debates in many parliaments, senates, and con-
gresses. Each of these contentions can be seen as expressions and elements of the
formation of access to knowledge as a field of activism.

These mobilizations and the common framing of their claims manifest a will-
ingness to give the issue of access a central position in the contestation of funda-
mental political and social issues today. As the A2K movement seeks to promote
the visibility of challenges to access and uses the issue of access to structure its
discourse, it encompasses social and political contests specific to the inequalities
created by the rules governing the appropriation of value and property under the
current regime of neoliberal capitalism. As such, as we will see later, A2K can be
seen as the development of a response to continued efforts to extend intellec-
tual property rights, efforts that themselves can be seen as both a political and a
social mobilization.

POLITICAL CONTEXT AND POLITICAL PRACTICES:
FROM INTELLECTUAL PROPERTY TO ACCESS TO KNOWLEDGE

To understand how the interests of intellectual property rights owners became
state policy, we need to look more closely at the way those advocating increased
intellectual property protections have been organized and mobilized, because their
strategy rests as much on their harnessing of an ideological/political context and
their manufacturing of conceptual tools as on the details of the ways in which they
have organized their mobilization.

The fact that the market is in the foreground of most contemporary political
theories, or more exactly, that no other views than those putting it in the fore-
ground could establish themselves successfully in the past forty years, illustrates
the spread of neoliberal rationality, which “extend[ed] and disseminat[ed] mar-
ket values to all institutions and social actions” across the globe. Far from being
only an economic doctrine, this ensemble of political practices and institutions has
enveloped the state, which has incorporated its economic logic and redefined itself
according to the search for profitability, progressively linking its legitimacy to its
capacity to sustain and fuel the market. The market, while remaining a “distinctive
player,” has become the organizational principle that is applied to the state, as well
as to individuals and society.26

Contrary to the assumption that associates neoliberalism with a weak and
quasi-absent state, in this regime, the state, while it must be kept subject to the
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logic of the market, has a key role to play to guarantee that the market operates
properly: It needs to provide laws, regulations, and institutions that establish opti-
mal conditions for its development.2? Thus, far from being noninterventionist, the
state actively participates in an array of domains through policy arbitration, dis-
mantling welfare programs, and deregulating entire sections of socioeconomic life
while controlling, encouraging, or criminalizing social activities and behaviors.

In this context, those representing the state and those representing private
interests have started to act as partners. This rapprochement has been facilitated
by the phenomenon of the “revolving door,” according to which the members of
the dominant classes, including many who have been advocates for the establish-
ment of neoliberalism, hold positions, often in tandem or succession, in both pub-
lic and private institutions.

The action of advocates for an increase in intellectual property protection bene-
fited, both literally and symbolically, from neoliberalism’s successful establishment
at the end of the 1970s and 80s as the dominant political system internationally.
Neoliberal rationality indeed constitutes a favorable environment for strengthen-
ing intellectual property rights. On the one hand, neoliberalism promotes individ-
ual entrepreneurship and private property, while on the other, it encourages free
trade and the multiplication of agreements that have proven to be a key vehicle for
the expansion of intellectual property restrictions across the world.

Of course, the maximization of intellectual property rights can also be seen
as paradoxical, if not contradictory, with regard to the neoliberal doctrines, since
these, in theory at least, promote competition and do not encourage institutional-
ized monopolies. But such is the beauty and the efficiency of neoliberal rationality
that it is malleable enough to allow it to incorporate paradoxes without losing its
apparent cohesion and strength. Thus, the state, while lauding free-market theory
and spreading it both in discourses and through international agreements, in effect
undermines it, allowing monopolies and limiting competition in order to ensure
and expand the rights of intellectual property owners.28

Besides providing intellectual property rights owners with a practical vehicle
for the realization of their agendas, neoliberalism has also has helped them estab-
lish their sociocultural position and direct their political actions. Ideologies are a
powerful instrument in the production of legitimacy, and the laissez-faire ideol-
ogy of classic economic liberalism has provided neoliberalism with the benefits
of legitimacy and historical weight. Although those who advocate for increased
intellectual property restrictions generally publicly condemn what they call “ide-
ology,” which they usually associate with left-leaning political utopias, Commu-
nism, socialism and other such “evils,” the ideological domination of neoliberal-
ism that is now (and still) understood as inevitable, having imposed itself with no
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alternative and as having coincided with Francis Fukuyama'’s “end of history,” has
proven largely instrumental to the successes of the movement to increase intel-
lectual property protections and the lack of questioning of the vision that it pro-
motes. At the same time, the contributions of intellectual property advocates to
the neoliberal revolution through the success with which they have promoted their
own goals has helped power the rise of this broader political movement.

But if the strategy of intellectual property rights owners has benefitted from
their harnessing of an ideological/political context, it also has rested on the way
they have manufactured conceptual tools and organized their mobhilization. At first
blush, it may seem like a misconception to treat advocacy for intellectual prop-
erty rights as an organized social movement. After all, those who advocate for
increased restrictions on intellectual property rights tend to belong to the domi-
nant class, and what is usually considered as an alliance consisting of a group of
property owners, a network of industries, or a cartel of multinationals has a priori
no need for mass mobilization and the confrontational tactics that most organized
social movements rely on in order to persuade states to act in their interests.

However, it worth noting that, like other social mobhilizations, intellectual prop-
erty right owners do not employ the traditional political means of representative
politics to further their agenda. Of course, they soon succeeded in making the
state a partner in realizing that agenda, rather than a source of opposition to it,
and while confrontations between intellectual property interests and the state do
occur, for instance when intellectual property advocates lobby and even threaten
governments, these confrontations take a very different form from those expected
from typical social movements. Nevertheless, a number of features central to the
concept of a contemporary social movement do seem to describe the mobilization
for increased intellectual property protection.

A social movement is a product of its time and reflects actions and reactions to
a particular political and economic condition, or what some social scientists refer
to as a political opportunity structure. The emergence of the movement in favor of
increased protection of intellectual property rights, taken as such, offers insights
into evolution of the information society and into the constraints and opportuni-
ties that such an evolution has presented to intellectual property owners as the
basis for their mobilization.

Strategically, as is the case in numerous social movements, success has rested
on building a common identity that goes beyond the interests of one group and
on mobilizing collective action that encompasses a range of tactics that goes well
beyond merely lobbying those who govern.2> Using an emphasis on the concept
of property as the basis of this shared identity, promoters of increased intellec-
tual property protection successfully incorporated the project of a handful of
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corporate executives into international trade negotiations, U.S. government pol-
icy, and even international trade rules.30 An initiative launched by a specific seg-
ment of society, but couched in terms of social progress (that is, of increased social
welfare and development) thus successfully achieved changes in basic social and
political norms.

The A2K mobilization integrates and responds to the specific ways of doing
politics that the movement for greater intellectual property protections has used.
This is undoubtedly inevitable, because A2K advocates are engaged in discuss-
ing and criticizing the effects of intellectual property rights, and consequently,
they incorporate the legal language that articulates those rights and engage with
the institutional frame that produces them.3! Participants in the A2K movement
are keen to monitor their counterparts’ moves, and they take inspiration from the
manner in which the movement for intellectual property restrictions has success-
fully incorporated its agenda into the state’s agenda. Consequently, they regu-
larly employ the technical and legal language of the various institutional contexts
where they try to counterbalance the effect of their opponents or where they try
to intervene before their opponents do so, whether at the WHO, WTO, or WIPO,
during the negotiations of bilateral trade agreements, during negotiations over the
United Nations Millennium Development Goals, or in negotiations over national
regulations and laws. Furthermore, A2K advocates of necessity employ the domi-
nant economic logic when they seek to promote a balance between public and pri-
vate rights based on criticisms of the way the market functions, for example, or
when discussing the need for competition, the effect of monopolies, or the exclu-
sive impact of prices. The two opposing movements can thus be seen as adverse
forces at one moment in history, which also implies that they to some extent share
a common culture and experience.

Both movements likewise participate in and exploit the effects of globaliza-
tion. Globalization in the neoliberal context both results from and in turn pro-
vokes transformations of the existing power structure and the practices of power.
Internalizing the context of globalization, both movements elaborate their actions
inside and outside national borders. Both contribute to the ways that politicization
occurs outside the framework of representative politics and to what results from
it. Both compete to influence the state’s performance and what its role should be.
As much as neoliberalism rests on state intervention and control to strengthen and
facilitate market logic, claims for an open and protected public domain hold the
necessity of an active power structure that bears responsibilities for public inter-
ests and that enforces rules.32

All of these factors affect the movement for access to knowledge as a field of
activism, determining its concrete strategies and tactics. For many A2K advocates,
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opposing intellectual property extremism in public debates and concretely estab-
lishing optimal conditions for the creation of new things and for socioeconomic
prosperity requires reviving awareness of the social value of spaces where all peo-
ple can share and make use of knowledge produced there and of the need to secure
such spaces.33 This process involves questioning the arbitration performed by those
who govern and who mediate between the public and private spheres and between
public and private interests. Facing the alliance between the state and multinational
corporations, A2K advocates are confronted with a particular power structure and
the form of governance established thereby. In this context, the issue to debate is
not so much the intrinsic capacity of the state to control resources or whether the
state or the market works better at doing so, largely because these two entities
are no longer in opposition with one another. Rather, the discussion concerns the
objectives that the state pursues, its priorities, and the ways it operates within neo-
liberal rationality, all of which call for A2K advocates to develop a critical under-
standing of the role of neoliberalism in the development of the global intellectual
property regime. More broadly, A2K advocates interrogate not only the role and
place given to the governing powers, but also the role and place given to the indi-
vidual and the relation between the two of them, as well as the relations between
individuals themselves.34 They thus address fundamental and age-old issues
regarding the governing of societies, as well as current transformations of power
and the legitimate expectations that individuals can experience as a consequence.

WHAT IS A2K?

In 2004, the term “access to knowledge” emerged as a common umbrella under
which individuals and organizations could denounce inequalities and injustices
related to intellectual property. But it remains a fair question to ask whether
this gathering is more than the pooling of problems and demands, more than a
juxtaposition of identities that have provisionally focused their energies on a
common hindrance.

A consideration of the trajectory followed in terms of commitment by the indi-
viduals who today take part in A2K mobilizations provides a useful understanding
of the emergence of the phenomenon. Some describe their participation as a logical
evolution of their involvement in other political issues. Indeed, many A2K advo-
cates have been or are currently active on other fronts. Analyzing the mechanisms
at the heart of the problems they focused on is often what led them, at the end of
the day, to describe those problems in terms of inequalities in access to knowledge,
giving rise to the recognition of an underlying cause and the formulation of a com-
mon framework around which others could be rallied. In a typical example of this
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process, one activist may have joined mobilizations to end discrimination against
HIV-positive people. This initial effort may logically have turned into a campaign
for access to drugs in developing countries. And such a campaign might, as a mat-
ter of course, lead him or her to denounce the negative effects of intellectual prop-
erty protections, which bar access to such medicines. As the activist intensified his
or her critique of the dampening effect such protections have on the generation of
medical innovation, key critiques surrounding access-to-knowledge issues would
begin to be formulated. The activist would soon find that, perhaps even almost
unwittingly, he or she had joined the A2K mobilization.

A2K does not look like a mass movement. It does not rely on massive street
demonstrations as a constitutive means to confront the power structures that it
challenges. Perhaps a more massive form of mobilization and a more cut-and-dried
political stand would do a better job of advancing the purposes of A2K. Or perhaps
the A2K movement could better serve itself by drawing on what it already pos-
sesses, which is a composite form of mobilization that provides the potential to
cement together a multitude of actions.

As in a Venn diagram, movements fit into one another and overlap, each one
bringing its own obsessions, tactics, networks, and savoir-faire. A2K can be seen
as a movement of movements, resting on the capacity of its participants to hear
and share their various messages or, more specifically, the common denominators
within their messages, without allowing their differences to develop into obstacles.
The A2K umbrella is large enough to allow for an intense variety of participants,
issues, and actions, as well as to allow creativity to express itself through vari-
ous modes without being limited by the hierarchical structures that often hamper
conventional organizations. This is not unlike the form of political activity wit-
nessed throughout the course of Barack Obama’s presidential campaign: a general
rhetoric not only coexisted with, but was actually energized and shaped in the
eyes of the public (or in the eyes of enemies) by a variety of actions from indi-
viduals and networks stepping forward from multiple places. The very qualities
that gave this movement its blurry outlines also enhanced its force by enlarging
its federative power. Within the A2K movement, individuals bring whatever they
have to the table, be it their handicaps or their positions of privilege, and draw
upon them as resources for collective action in order to formulate political ques-
tions. When an HIV-positive person asks for access to life-saving medication or a
visually impaired person asks for access to educational material, their point cannot
be easily dismissed publicly or ignored by political leaders. Meanwhile, when an
academic from a prominent U.S. university presents an analysis of knowledge gaps
or business models, his opinion is likely to be heeded and to be echoed in political
spheres and media circles.
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Although each element within the collective may have its priorities or its par-
ticular raison d’étre, the movement as a whole does not impose a hierarchy of mat-
ters of concern. It sustains a plurality of claims and actions without undermining
the particularities or the autonomy of individual groups or national coalitions. A
campaign for the local production of generic drugs in Brazil or South Korea takes
place simultaneously alongside a movement at WIPO for access to reading mate-
rial for visually impaired persons. At the same time, an international mobiliza-
tion takes place to defend a professor of philosophy taken to court in Argentina
for putting Spanish translation of texts by Jacques Derrida on the Internet, and a
backlash is organized against the European Commission for allowing its customs
arm to block the transit through its harbors of life-saving drugs from India to other
developing countries.

At some levels, a dampening out of particularities, singularities, and diverse
priorities or choices normally occurs in favor of the vision of those within a move-
ment who enjoy certain advantages, whether by speaking a dominant language,
having a higher level of education, associating with upper-class social networks,
or possessing greater financial resources. But although the consequences of
such power relations are by no means absent within the A2K, so far, this has not
seemed to affect the apparent cohesion of the movement.35

So far, the A2K model of activism allows for such heterogeneity without sac-
rificing the capacity to function as a common entity advancing a common cause.
Each protagonist may be focused on one particular issue or may be involved in
several different fights at the same time. However, as a member of the A2K mobi-
lization, he or she agrees to represent a collective identity —whether it is in a very
active or less committed way —thus becoming part of an entity that transcends
the elements that constitute it, a movement that contributes to the emergence of a
common imaginary.

Intellectual property rights affect and encompass a variety of issues that are
diverse and separate in nature. Paradoxically, the reification of intellectual prop-
erty rights as one coherent concept that embraces copyrights, patents, and trade-
marks has enabled the emergence of an extremely diverse A2K front. Opposi-
tion to institutions with so wide a footprint as the WTO or to policies with such
far-reaching effects as the TRIPS Agreement or free-trade agreements favors
the coalescence of groups or movements originally focused on specific and dis-
crete concerns because such groups oppose entities that structure intercon-
nections between domains. Each A2K actor not only addresses a specific effect
of the strengthening of intellectual property rights, but, as a member of a col-
lective, embraces multiple issues, becoming sensitive to the echo and similarities
between their causes and taking into consideration the broader logic and structure
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manifested in the specific legal provisions they oppose. The nature of the enemy
determines the organization of the resistance mobilized against it, forcing it to
become more systemic. In order to make the best of collective action, A2K advo-
cates therefore cannot limit themselves to a juxtaposition of diverse demands or
criticisms, but must instead develop an integrated common agenda, or at least try
to do so. If this is not yet where the A2K movement is, it is definitively a trend
along which it tends to evolve. A2K advocates are pushed to formulate a global
vision for society, rather than simply denounce legal dispositions or policies, and
the time frame in which they plan their actions to serve longer-term objectives
expands accordingly.

This dynamic usually carries benefits for movements: an increased presence
in forums and political spaces, the capitalization of resources, networks, and the
benefits from specific actions, the ability to move back and forth between the
grassroots and the political spheres, and so on. At the same time, the trend toward
integration and consolidation can weigh down an organization and raise problems
within it, disrupting the specific culture of action that characterizes it, potentially
blurring their initial objectives, and creating internal tensions. Contesting the spe-
cific effects of the intellectual property system without abandoning larger A2K
claims in terms of creativity, innovation, and access certainly has the potential to
take activists further than they first decided to go, to get them involved in politics
in a more totalizing way than they intended when they first demanded a right or
denounced what they identified as an injustice.

By identifying themselves as A2K constituencies, individuals and groups show
an interest in defining themselves and in being perceived not simply as contradic-
tors or opponents of the intellectual property system, but as promoters of a posi-
tive and cohesive agenda—something bigger than mere opposition.36 Though they
were originally brought together by objections to a common enemy,3” a conscious
strategic move was made by many A2K advocates for the purpose of allowing
them to reframe the issues outside of the logic of the intellectual property rights
system. Whether they invoke notions of the public domain or knowledge goods
and knowledge spaces as commons, A2K actors are trying to formulate a debate
outside of the dialectic of opposition, in a discursive space in which they can set
at least part of the terms and in which intellectual property represents only one
among several options.38

Not only does A2K not look like a mass movement, but many of its advocates
are not very radical, and, as a whole, the movement is rather utilitarian. Finally,
A2K is not as confrontational as many other social mobilizations. Most A2K
advocates so far seem interested in withdrawing from the dialectal logic of direct
power struggles, either with the state or with industry.39 Members of the A2K
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constellation are not constituted as activists through a confrontational relation
with “the” public, the way mobilizations of minorities can be, for instance. The aim
of people who recognize themselves in the A2K discourse is mostly not to mark
themselves off from the general public. They do not wish to materialize “subaltern
counterpublics” dedicated to the formulation of “oppositional interpretations of
their identities, interests, and needs,” but instead seek to alter the cultural horizon
represented by the dominant vision and in doing so transform the main discursive
arena and constitute an alternative general public.40

The A2K movement is not so much based on a claim of the “unity” of all peo-
ple and their struggles, but rather on the effort to convince others that they are
affected, should be concerned, and should act accordingly.4’ A2K constituencies
are mobilized against a peculiar enemy, but they are organized in the name of a
“shared” interpretation of their interests and needs, which is understood to extend
to the interests and needs of the public. Individual particularities (disabilities,
privilege, or status) are used by the collective to establish or legitimate its political
power, but its dynamic is not based on the affirmation of particularities the way
identity politics are. It seeks to increase awareness of the various problems and
various needs of specific groups, but it also attempts to have a structural effect on
the system as a whole by promoting equality of access. It thus also participates in
the articulation of political claims for redistribution and recognition within a poli-
tics of justice such as the one Nancy Fraser advocates.42

Herein lies an interesting tension, however. Even as there are minorities among
its ranks speaking in the name of their own individual experiences (the visually
impaired, AIDS patients, and so on), that is, from their “situated knowledge,” to
use Donna Haraway’s formula, the claims that A2K advances (the defense of a
public domain or of the commons, for example) are presented as possessing a uni-
versal range. The A2K movement does not try to construct a “universal” subject,
as “unity” movements sometimes do, but it does succeed in allowing the transla-
tion of knowledge between communities and the realization of alliances between
multiplicities.43 Without prejudging the A2K movement’s success or its future effi-
cacy, we can observe that, for now, it manages to compose a collective interest that
can be seen and presented as universal. Considered in this light, the A2K move-
ment resembles the “multitude” that Michael Hardt and Antonio Negri describe as
“singularities acting in common,” a heterogeneous collective inheriting its inten-
tionality in the progression from the singular to the common in which the concept
of access becomes itself a dispositive of the organization of singularities.44

The A2K movement presents itself and is being seen as a nongovernmental
force. It offers a critique of the standard decision-making processes—of pressures
exerted on legal and executive institutions by the private sector, of the willingness

A FIELD OF ACTIVISM

73



74

of these institutions to surrender to these pressures—showing how they exclude,
dissimulate, or neglect. But instead of emphasizing a position of exteriority, it
incorporates the logic of governments, institutions, and industries and actually
even also includes, in a very open way, individuals working for governments, as
well as for private multinationals, in hopes of integrating these into something
larger that it will have itself contributed to designing. The A2K movement occu-
pies well-established institutional political spaces such as the WTO or WIPO and,
at the same time, also seeks to create new political spaces and to legitimize them
by co-opting institutional representatives from traditional political and economic
power structures. It contributes to a blurring of the lines between genres through
its ubiquitous and rather flexible ways of being and of engaging in debates. At the
same time, it demonstrates the clear willingness of its constituencies to acquire
a say in debates and to make use of what Hannah Arendt called their “power of
speech” to establish themselves as political actors.4>

GOVERNANCE AND RESISTANCE SEEN THROUGH THE PRISM OF ACCESS

The field of A2K inequalities is a composite: It includes new types of inequalities,
significantly increased preexisting inequalities, and those brought to light by the
structuring role of the market in knowledge capitalism. A2K targets issues specifi-
cally posed in the new digital society, but fundamentally, it raises classical prob-
lems, such as inequalities in the distribution of resources, or social justice. What
is novel is the prism used to analyze the problems, as well as the manner in which
they are addressed —the modes of organization of political action that the A2K
movement employs.

As I've noted, the A2K movement comprises a diversity of references, political
traditions, and forms of mobilization. Consequently, the phenomena and actions
that A2K activists find intolerable and the reasons that spark their reactions are
very diverse. As such, the movement illustrates and fits very well within the larger
and more general movement of civil-society actors engaging in nongovernmen-
tal politics.46 This new conceptual field of political mobilization emerged in rela-
tion to two different trends in politics. On the one hand, beginning in the early
1970s, there was an increasing public demand for government accountability. On
the other, attacks led by Margaret Thatcher and Ronald Reagan on the welfare
state and on anticapitalist institutions such as labor unions and class-based politi-
cal parties moved people away from traditional representative politics in the 1980s.
Like other types of nongovernmental mobilizations, the A2K movement can be
seen as the extension of politics “beyond the realm of representation” in reaction
to “dysfunctions of the political realm.”47 Individuals and groups involved in the
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A2K movement share a common concern with the way intellectual property gover-
nance is exercised and more generally question the way in which they and we are
governed.

Those who hold the reins of the dominant power structure try to convince
people and societies that the established rules are made to guarantee equality of
opportunity between individuals, as well as to ensure progress and wealth within
the society. In the face of these attempts, organized denunciations put forward by
social movements expose inequalities, hierarchies, and power relations that then
cannot always easily be justified publicly, even if they are rationalized and validated
within privileged circles. A2K advocates denounce the divergence between the the-
oretical promotion of innovation, a value commonly accepted by all and invoked
by those who govern to legitimate their policies, and the actual effect of the rules
of intellectual property protection. They seek to “question the social norms that
enable governing bodies to call upon unimpeachable principles in order to justify
objectionable policies.”48 From the alliance between claims to rights of access and
utilitarian criticisms of the intellectual property system thus emerges a movement
generating its own particular politics: a politics of access. As such, the A2K move-
ment illustrates an evolution in the culture of mobilization and collective action.

Using the prism of access, the A2K movement attempts to reveal the disso-
nances in what James C. Scott calls the “public transcript,” the “open interaction
between subordinates and those who dominate,” of the dominant powers regard-
ing matters of equality and democracy. It analyzes the asperities lying beneath
supposedly calm political surfaces, thereby rendering possible the perception of
injustice, as well as the moral questioning of it.49 Refusing to accept the normaliza-
tion of restrictions on access, the A2K movement makes needs visible and imposes
upon political leaders the duty to meet them. Its existence tends to prove that
despite—or perhaps because of —the willingness of the dominant powers to see
inflexible intellectual property rules adopted and implemented, they fail in their
attempt to naturalize social inequities regarding access. On the contrary, the issue
of access is particularly useful and efficient as a way to catalyze questioning of the
dominant powers and their regimes.

However, one could argue that the act of voicing criticism and complaints
against a situation that is perceived as having been imposed upon individuals by
stronger forces (be it their leaders or their gods) is simply one aspect of a technique
adopted in order to withstand a situation perceived as inevitable. So when move-
ments or individuals denounce the intellectual property system and the inequalities
that result from it, they contribute to a background noise of criticism whose exis-
tence does little more than reveal a power relation within the established order, fol-
lowing Foucault’s idea that every power goes hand in hand with a form of resistance
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to it. Yet the fact that the dominant power structure is continuously trying to legiti-
mize itself and its political decisions does not mean that these efforts are effective.
That is, efforts to persuade the dominated do not necessarily lead to their consent.
And as James C. Scott points out, the level of effort invested in maintaining a given
power structure also provides one element that allows us to estimate the level of
instability of this regime.50 Thus, when it is possible to elude the hypnosis that the
dominant power structure aims to induce, decoding the means that it uses to main-
tain its hegemony and to make acts of resistance invisible informs the observer of
both the weaknesses and the limits of the hegemonic power.

One of the strengths of the A2K movement thus is the way in which a large
number of different issues lead directly to questioning of the claims made by dom-
inant powers and their regimes in order to legitimize themselves and their actions.
When merely a small percentage of the people with HIV/AIDS across the world
had access to the only drugs that could keep them alive, questions about access
were raised and political tensions resulted. This phenomenon can be explained by
the existence of a crisis situation (an uncontrolled and deadly pandemic) and the
fact that the issue is a matter of life or death.5? But where access is in question,
contention forms and gains legitimacy in situations and on issues that do not nec-
essarily correspond to what are generally viewed to be people’s most vital needs,
such as the enjoyment of the arts or access to educational material, aspects that
prove to be indispensable to the well-being, the wealth, and the stability of indi-
viduals and societies.

As Lawrence Liang notes, some needs, as they are understood according to com-
mon representations, do not necessarily conform to the “essential character” of
what Gayatri Spivak calls the “subaltern subject.”52 Subalterns are usually seen as
“the poor” in wealthy countries, “people from developing countries,” and anybody
who is discriminated against and essentialized as being inferior and consequently
thought of as having mainly rudimentary needs. For these populations, needs that
coincide with their desire to improve their well-being or their position in society —
and hence needs that possibly go with tendencies to question or transgress the
established order—tend to be easily disqualified. Similarly, regardless of what is
stated by international declarations or conventions, what constitutes human rights
often varies depending on whose rights are being discussed. A2K advocates ques-
tion what qualifies as “primary” or “essential” needs or rights. They hold a variety of
conceptions of needs and rights, from the need to save lives to Amartya Sen’s notion
of positive freedom and the necessity of taking into account a person’s concrete
ahility to be or do something beyond the mere existence of theoretical “rights.”>3

Endeavors to politicize otherwise accepted situations and to promote what
A2K advocates see as the legitimate expectations of individuals or of societies are
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all the more necessary because in a taken-for-granted hierarchy of needs, vital,
but unmet needs systematically operate to obscure others that are perceived as
less important. For example, the need for life-saving medicines obscures the need
for cultural goods. By the same token, obvious price barriers that prevent people
from meeting their basic needs mask the effect of less noticeable and less tangible
obstacles: The effect of the high prices of books trumps the effect of copyright
regimes. Moreover, most affected people do not necessarily have a clear under-
standing of their own exclusion, for the principle underlined by Pierre Bourdieu
operates fully: As cultural deprivation increases, the awareness thereof actually
decreases.54 Interviews investigating barriers to access to knowledge in Thailand
revealed that “ordinary people” (by this I mean people who have no special inter-
est in or knowledge of intellectual property) often have a difficult time identifying
the concrete effect of intellectual property in their own daily lives.55 The study
found that a mother was quicker to blame changes in the curriculum at her child’s
school that required her to buy brand new books for her second child, instead of
using the ones her first child used, than she was to identify the many barriers
instituted by the enforcement of intellectual property rights.

As Bourdieu has noted, for such people in such situations, “the problem is that,
for the most part, the established order is not a problem.”56 It is the characteristic
of power structures to dissemble the problems that they author and/or condone.
Therefore, an important goal for the A2K mobilization is to educate people and
encourage them to insist upon their needs and rights and the redefinition of them,
rather than relinquish them in the face of situations that tend to obfuscate the true
sources of their frustration.5”

The A2K mobilization bears the political forms of an organized and formal
movement confronting institutionalized powers, and it has been increasingly con-
sidered as such. It also includes concealed individual acts of resistance and every-
day-life actions that occur under the radar of the usual observers of social move-
ments. Many such acts would be considered utilitarian, rather than as the result of
a concerted or deliberate effort of resistance, but still, they contradict the rules of
the dominant power. Music exchanges between friends, the occasional purchase of
copies of DVDs or CDs in street markets in New York or Casablanca, the sharing of
software among students and colleagues—each of these, albeit mostly unwittingly,
constitutes grains of sand in the cogs of the system of intellectual property rights.

New potentialities derived from changes in the production of wealth provide
tools that allow ordinary people to resist domination discretely through simple
daily actions, even while appearing to be mere passive and accepting subjects.
These are the unstructured, hidden acts of resistance that belong to what Scott
calls “infrapolitics.”58 Most individuals throughout history and still today have not
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enjoyed the luxury of becoming part of an organized and public political move-
ment. However, a vast array of sporadic and often almost invisible political actions
is commonly undertaken by subalterns in order to embellish their everyday life
within the system or in order to weaken the forces of oppression, injustice, and
repression.59 Their actions are the subversive ways of being that are the province
of the dominated: poaching, escaping, finagling, pirating, getting around the law
when they are outcasts, or trying to use loopholes in the law, leaking documents
when they are government agents.

One of the challenges for the A2K movement is to help “ordinary people” real-
ize that they have an interest in engaging in these battles and that they have the
means to do so. This is how the conditions of the reproduction of domination—
including the fact that they appear legitimate to the dominated themselves —can
be disrupted. In encouraging resistance by ordinary people, the A2K movement
can take advantage of the possibilities resulting from the alliance of new technolo-
gies with the new aspirations that have emerged with them.

PERSPECTIVES AND REPRESENTATIONS SEEN THROUGH THE A2K PRISM

The potential success of the A2K movement thus depends not only on its ability
to make visible and emphasize the social dimensions and effects of the protection
of intellectual property, but on its ability to help individuals to perceive the world
differently.

A2K scholars and activists try to give a higher profile to concepts such as the
“commons” or the “public domain,” concepts that offer resources and alternatives
in the organization of society on a pragmatic level and that also provide individu-
als with ways to question and rethink their relations to their economic, social, and
political environment. This means undoing, to some extent, prevailing conceptions
and beliefs by digging breaches in the imaginary established by the advocates
for increased intellectual property restrictions and by summoning references and
knowledge ignored or disregarded in the current system.

Many of the questions that are discussed by A2K advocates, such as the com-
mons or the role of the public domain, have been raised in the past. However,
the memory of these previous discussions seems to have been lost, and the terms
of the debates have been reversed. Contrary to discussions in the eighteenth and
nineteenth centuries, today, the ultimate fear is not seeing the public domain
eviscerated, but rather seeing intellectual property contravened. Reflection and
analysis are massively focusing on how to create new exclusive rights and how
to enforce them, while needed debates on how the commons can be organized
and managed, for instance, occupy a small minority of people. For things to be
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different, an inversion of perspectives is required, something that would shake
up the realm of representations. Doing so requires the movement to be able to
question the social values inculcated in the system in which we live—values at the
origin of the production of representations and of behaviors.

I won't discuss in detail here the arguments and concepts employed by defend-
ers of access to knowledge and their critiques of the claims advanced by advo-
cates of intellectual property extremism. They appear throughout the book and
are discussed in depth in Amy Kapczynski’s introductory essay, “Toward a Concep-
tual Genealogy of Access to Knowledge.” Rather, I will conclude here by exploring
what is at stake in the maintenance and reproduction of the representations and
social values that underwrite the effort to preserve and extend intellectual prop-
erty restrictions and in the A2K movement’s efforts to disrupt those representa-
tions and appeal to other values.

The conversion into privately owned goods of goods and ideas that once con-
stituted property held in common or that were not included in the realm of prop-
erty diminishes the sense of the role commons or public goods play in society,
because valorizing private property depreciates the value of goods accessible by
all. Thus, the emergence of the concept of intellectual property and the exponen-
tial growth of the protection of intellectual property rights have accompanied the
relinquishment of the belief in the “productive power of the commons” and has
inhibited recognition of the possibility that types of economy based on something
other than the possession and exploitation of private property are viable.6° Mean-
while, the logic of privatization, together with the rationality claimed for mar-
kets, both of which are fostered and publicly praised by neoliberals, largely have
helped undermine the values attributed to all that is public. These developments
slowly, yet profoundly change the way that societies are organized, as well as their
dynamics of consumption, the relationship between individuals, and even individ-
uals” understanding of themselves. At the time of the first enclosure movement,
the privatization of the land was claimed to be a way to limit “strategies of over-
use and underinvestment,” and the transformations of economies that it generated
were often viewed as progressive and beneficial to society.6! Although these asser-
tions are debatable, the notion that “this innovation in property systems allowed
an unparalleled expansion of productive possibilities” still prevails without being
subject to direct discussion in most cases.62 Those are beliefs that accompanied the
establishment of the current intellectual property system and on which claims for
the apparent superiority of the model since then have rested.

In today’s society, some A2K advocates argue that a second enclosure move-
ment, in the form of increasing restrictions on intellectual property, immaterial
property, and other forms of information and knowledge mostly favors strategies
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that “undermine processes of abundance intrinsic to nature” and thus organize
“artificial scarcity” while ultimately harming the innovative potential of individu-
als and societies.63 Some believe that the technological changes that took place in
the past several decades should lead to radical change in the way the knowledge
economy is thought about and organized, including the ways that intellectual prop-
erty rights are conceived and used.64 As critics point out, for instance, nonrivalrous
goods are increasingly involved in human activities, and there can be “no tragedy
for nonrivalrous goods left in the commons,” because by definition, “a nonrivalrous
resource can’t be exhausted.”65 Such evolutions require a general reassessment of
attitudes and laws regarding property, because what may have been seen as pre-
dominantly beneficial to societies in the past and in the context of mercantile or
industrial capitalism leads in the context of today’s knowledge economy to dead
ends and dangerous imbalances in economic distribution. Developments such as
these are in themselves favorable to the emergence or reemergence of alternative
visions to the escalation of the protection of intellectual property rights.

For the A2K movement, ideology is perceived as a trap, either because it is
a label placed upon the movement to undermine its credibility (when it is called
“Communist” by its enemies) or because it is seen as a dogmatism that does not
correspond to the movement’s flexibilities and aspirations to inclusiveness. The
A2K movement therefore bases its legitimacy on other things in order to promote
the desired transition from the intellectual property regime to the A2K paradigm.
However, in this time of global financial, economic, and ecological crisis, which
may contribute to dispelling the illusion of the efficiency and cohesion of the
neoliberal state and undermine its credibility, alternative propositions for society
might find a better environment for their development and reception.s6 Under
present conditions, it may become possible to question the dominant discourses
and make other fictions intelligible, other possibilities comprehensible.

From the struggle over intellectual property emerges the common understanding
that creativity, whether it is used as a justification for intellectual property rights or
sought simply for its own good, represents an ultimate goal and a shared value in our
contemporary world.” Of course, A2K advocates and the defenders of copyrights
and other exclusive rights remain opposed regarding the issue of what makes cre-
ation possible and of how creation takes place. Here, the conflict is between those
who deem that the best way to meet this goal is through more control over intellec-
tual property and those who, on the contrary, think it is through increased freedom.

One of the major criticisms of the proprietarian approach is that it in fact fails
to fulfill what it promises: the promotion and guarantee of innovation. Instead,
while shrinking the public domain, it actually jeopardizes or “cripples” creativ-
ity, to use Lessig’s eloquent expression.68 The first thing that property rules limit
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is indeed that freedom to assimilate and transform knowledge, a freedom that is
critical to creation, whether it be achieved through direct copying or mere quot-
ing. Extremist intellectual property positions tend to banish totally the possibili-
ties of quotation and borrowing. This is the case with audiovisual technologies,
for example, for which the right to quotation is almost nonexistent, in spite of
the fact that it has always existed for other media and disciplines. To take a com-
monplace example, imagine what science would be like if scientists couldn’t quote
and use each other’s work and thereby expose and criticize or improve preexist-
ing assumptions or demonstrations. At the other end of the spectrum of quoting
practices, the collection of quotations assembled by philosopher and critic Walter
Benjamin, which was at the center of his work, provides a good example of how
the montage and rearrangement of existing pieces of text can generate original
creation, reveal hidden aspects of what has been taken for granted, and forge
novel understanding of reality: “Benjamin’s ideal” was to produce “a work con-
sisting entirely of quotations, one that was mounted so masterfully that it could
dispense with any accompanying text. ... The main work consisted in tearing frag-
ments out of their context and arranging them afresh in such a way that they illus-
trated one another and were able to prove their raison d’étre in a free-floating
state, as it were.”69

Similarly, the creative function of quoting and borrowing has always been
essential to music composition. Citations, manipulations “a la maniére de,” and bla-
tant references to preceding masters have figured throughout the classical music
composition that marked the eighteenth and nineteenth centuries and the movie
soundtracks of the twentieth century, to mention only two examples. Today, artis-
tic and intellectual production using digital technologies continues to be depen-
dant on the ability to copy and to borrow. Perhaps in an even more obvious man-
ner than before, previous works are the raw material of future creation. As Cory
Doctorow notes: “if copying on the Internet were ended tomorrow, it would be the
end of culture on the Internet too. YouTube would vanish without its storehouse
of infringing clips; LiveJournal would be dead without all those interesting little
user-icons and those fascinating pastebombs from books, news-stories and blogs;
Flickr would dry up and blow away without all those photos of copyrighted, trade-
marked and otherwise protected objects, works, and scenes.”70

But the freedom to use existing things affects not only our ability to produce,
determining the number of tools and quantity of raw material that we access, but
also the ways we comprehend things and relate to them. The act of quoting allows
us to place ourselves and our discourses within a heritage, a continuity. Thus, the
sphere of immaterial public goods or immaterial commons involves more than just
sources of inspiration or mere material resources of creativity. It offers individuals
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shared landmarks that inscribe them in a common temporality that is a present
time, but also a common past. One who subtracts material from the public field
disrupts and impoverishes the collective memory and in so doing affects the
capacity of individuals to think for themselves, collectively as well as individually.
As Hannah Arendt put it, what Walter Benjamin called the “collector’s attitude”
results in the withdrawal of things from the public and with them “all kinds of
things that were once public property” as a way to establish himself in the past.”?
Consequently, others are deprived of the opportunity to make the same kind of
connection, because the act of withdrawing goods from the public domain can be
compared to the act of removing elements of a common past, thereby foreclosing
the possibility of common relationships to them that otherwise would be allowed
to the rest of society. Public goods are made of a common past shared in the pres-
ent, and access to partial or truncated material limits not only individuals” ability
to act and to create in that present, but also their relationship to the past, to their
culture, and to their history. It is through material traces left by others that the
past is made accessible, allowing history to play its proper social role and position-
ing individuals as cultural mediators.

The cultural losses, impoverishment, and amnesia that occur in the name of
progress and innovation also occur in a geopolitical dimension. In developing
countries, and that means many countries of the world, portions of their cultural
heritage are lost at the hands of the macroprocesses associated with capitalist pres-
sure that favors the spread of Western culture, as well as by virtue of the limited
means (financial, technological, or legal) available in these countries to store and
share their cultural resources. This is not to say that there is necessarily an extinc-
tion of the cultures that fail to qualify as dominant, or that these cultures do not
disseminate ideas and works on a global scale, as well, or even that globalization
necessarily transforms people in non-Western countries into simple consumers of
imported cultural goods. Indeed, appropriation and transformation processes take
place everywhere. They happen when Indians watch, enjoy, and reinterpret Amer-
ican TV shows, when Americans shoot movies that aim at portraying the reality of
Indian cities in a more authentic way than Bollywood does, and when the booty
bass music from U.S. ghettos becomes the baile funk of the Brazilian favelas before
being adapted by Italian musicians and distributed by German producers at Pari-
sian parties. But the control by intellectual property rules of access to technologies
and resources surely favors certain flows and certain directions for these flows.
It limits or harms the preservation and transmission of certain cultural produc-
tions. At the same time, knowledge that is privatized and removed from the public
domain in wealthy countries or anywhere else on the planet is thus made inacces-
sible to most people in these countries, since the only way to access resources is
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then to pay for access. “As in the relation between colonized and colonizer, knowl-
edge is anything but symmetrical.”72

This is what is called cultural domination. And if it has implications for the
production of and access to knowledge, it can also interfere with the conceptual
work of the A2K movement itself. For example, despite the best of intentions, use
of a notion such as the public domain might reinforce existing cultural domination.
As Carlos M. Correa and Jeffrey Atteberry mention in this volume, advocating the
defense and expansion of the public domain applied to traditional knowledge or
biodiversity can also allow corporations to seize whatever knowledge or resources
they want, while indigenous people remain once more without control over the
means needed to protect their own resources and the ways in which they are val-
ued and employed.”3

This is where the A2K constellation might want to consider its geographi-
cal positions and contours with caution, for tensions over the issues of intellec-
tual property are produced not only in the context of exploiting or opposing the
operations of capitalist logic, but also in the context of exercising or resisting the
exercise of imperialist logic. To serve the equality or universality sought by A2K
advocates, their own practices of conceptualizing what they consider to be desir-
able ends must constantly be reflected on and questioned, taking such contexts
into account. A dominant culture “tends to produce the representations through
which it is perceived (whether rejected or imitated) by others,”74 which naturally
affects the criticisms that are formulated against it and the solutions called upon
to facilitate emancipation therefrom. In the process of elaborating “its own repre-
sentations of the dominant culture,” any struggle against this domination needs to
question the values that the critics of the dominant culture themselves promote
and the way they define and use them, whether the topic be property, private
ownership, or the concept of the commons or the public domain.?s It is particularly
what constitutes their common share, the metal of the two faces of the coin that
unites proponents and opponents of the dominant culture, that requires meticu-
lous questioning.

Cultural domination has many ways to influence people’s behaviors and their
comprehension of what is possible and what is not. Fear is an essential element
employed in the arguments for intellectual property rights protection and in the
discourses of neoliberal rationality as a means of influencing people’s choices and
behavior. We live in an era when, at least in Western countries, the fear of getting
in trouble for having encroached upon others” property (even when the boundar-
ies that define it are invisible) is almost omnipresent. Penalties are involved: Minor
encroachments can make you liable for damages, subject you to social opprobrium,
and even lead to legal punishments. But in a less draconian manner, we've been
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taught to fear that unless you've paid well for what you acquire, you can end up
less well off than you were before, due to the possibility that what you are getting
is “bad” by nature: It is of poor quality, won't last, and/or it is harmful. This follows
as a matter of course from the “wisdom” that holds that if you want quality, you
have to pay for it. As Lessig has noted “lurking in the background of our collec-
tive thought is a hunch that free resources are somehow inferior.”76 Bad quality for
instance, will have consequences on your health if what you are getting is medicines,
and it can damage your computer or make you lose all your data if it is software.

As Wendy Brown has put it, in the neoliberal context, the state “attempts to
construct prudent subjects through policies that organize such prudence.”?7 And
people are forced to choose sides. Antipiracy advertisements remind us in blunt
terms of the choice that is offered: If you buy copies of DVDs or software, “you
are either for terrorism or support the war on terror.”78 Under the current domi-

s

nant political rationality, what is considered “property infringement,” “piracy,” and
“terrorism” seem easier and easier to equate with each other and assimilate to each
other. Professionals who work in the copyright field can testify that this conflation
of infringements of intellectual property rights with terrorism is not only propa-
ganda intended for the general public, but a message that shapes policy making.
It is indeed becoming common to hear people in national policy-making or inter-
national meetings equating piracy with terrorism without hesitation or any sense
of restraint. In the end, the result is a vicious circle: Even if enforcement policies
cannot pin down each act of infringement, the scarecrow effect of criminalization
fuels fears and suspicions that deter people’s infringing behaviors.

In Argentina in 2002, workers took control of the Zanon plant in an occupation
that continued for several years. The plant, a ceramics factory that had been closed
by an owner who no longer considered it profitable, had previously received mil-
lions of dollars in public subsidies as part of the corporate welfare program of the
Carlos Menem government. The workers decided to reject their fate and called for
the expropriation of the plant in the name of the public investment made, declar-
ing Zanon “of the people.”79 They exercised the “right to reappropriation” of the
multitude that, according to Hardt and Negri “is first of all the right of reappropri-
ation of the means of production.”8® They decided to seize control of the engine of
production and render it the common property of those who actually operated it.
In the face of this attempt to impose an alternative way of being, Menem declared
that “we will impose order...we will impose respect of the state of law. Among
other things, the right to private property.”81

In this episode, two ethics conflicted. In the end, as force was deployed by
the state, the right to private property prevailed in most of the plants. But it is
certainly easier to enforce property rights and hunt down pirates in the physical
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world than in the digital one. In the immaterial realm, reappropriation does not
necessarily require expropriation. It is use that is the key.82 Thus, the terms of the
confrontation may change.

Use per se can be subversive. If beliefs and fears do not curb it, the use that
people make of protected material can open breaches in immaterial barriers and
render them useless as filters, taking away from them the power to confer profit
and social position. Massive use by individuals of data covered by intellectual
property rights can easily become uncontrollable, and organized digital networks
can impose a commons by simple virtue of producing and making available their
production. To refuse the manufacturing of illegality and criminalization appears
in itself as a legitimate and useful horizon for the A2K movement, starting with
questioning the definition of what is illegal by performing threatened acts and
challenging the hold of fear.83

But what the issue of use determines is also the way questions are politicized.
With the advent of a world in which the production of immaterial goods is increas-
ing can also come new ways to conceptualize and formulate politics as well as to
elaborate political action, because in such a world, possession is not exactly the
same thing as ownership. The conflict over the Zanon ceramics plant was staged
over the material means of production. Where immaterial goods are involved, ben-
efiting from capitalist appropriation does not necessarily require possessing the
means of production. Instead, it involves having control over what is to be given
value—goods and elements that in fact cannot anyway be materially owned. In
this context, it is access that needs to be controlled, rather than the strict owner-
ship of goods. That is why access is such a central issue, why it is at the center of
so many conflicts today.

The issue of access is a central issue because it is a product of its time.84 Yet
emphasizing it is also a strategic choice: The machine that we are ourselves is obvi-
ously more complex than a machine in a plant. So are its relationships and interac-
tions with the material and immaterial environments that surround it. Thus, the
agency that is involved in its use challenges control in many ways and can more
easily evade it, as the ever more repressive attempts to enforce intellectual prop-
erty rights demonstrate. Thus, seen through the prism of access, the terms that
crystallize political mobilization differ. They no longer begin with the distinction
between public and private property. When attention is focused on access, what
is invoked is justice, equality, or freedom, without directly confronting the issue
of property.

But of course, the issue of property cannot so easily be liquidated. On the con-
trary, the current struggles over access to knowledge reopen a debate over prop-
erty. Through efforts to build social rights based on the new, emerging possibilities
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for sharing and an ideal of access, the movement questions property and the role
it should play in our societies. It is a whole field of contests that open along new
lines of conflict. Meanwhile, as in other contexts, to exercise freedom—here, the
freedom of use—requires being in the position to do so, and thus, there is no
escape from the issue of the conditions necessary to exert freedom.

CONCLUSION

The global increase and strengthening of norms of intellectual property protection
in the past decades is symptomatic of the emergence of information technologies
and attempts by capitalist entrepreneurs to benefit from these changes. Because
we are in a phase of intense globalization of economic exchanges and communica-
tion in which the materiality of property dissolves, capitalists, seeking accumula-
tion, have tried to define, categorize, and make the most of immaterial property.
But in the knowledge economy, old models have become obsolete on many levels.
Intellectual property rights owners do not seem to realize it, but cognitive capital-
ism relies on forms of creation and innovation derived from new modes of produc-
tion. The production process is increasingly based on “a new relationship between
production and consumption,” and as Maurizio Lazzarato points out, “what is ‘pro-
ductive’ is the whole of the social relation.”8 In the end, this new relationship may
advance the legitimacy of the A2K movement more than anything else, and rights
owners may simply prove unable to adapt: To date, their responses to the major
technological changes that have altered the functioning of capitalism have priori-
tized the pursuit and the fortification of old strategies. Attempts to maintain these
models by criminalizing and forbidding human behavior, although they fit well
the ways of neoliberal governance, appear obsolete, poorly adapted to the current
reality, and redolent of the “putrid and tyrannical obsolescence” that Hardt and
Negri evoke.86 As Immanuel Wallerstein says about the future of the United States,
it may be that factors that originally worked to establish the intellectual property
system’s hegemony will ultimately bring about its end.87

New forms of communication and production also influence the way people
interact with each other and engage in the production of culture and informa-
tion.8 The free and open-source software movement shows the efficacy of these
social practices of production, sharing, and distribution. Such practices are not in
themselves new, but exercised in the current technological and political context,
they bring new potentialities in terms of individual capacities and collective action
and may contribute to the production of the conditions for the emergence of a
new political subjectivity. They represent a power in the capitalist world on which
the A2K movement can rely to promote a new politics and new ways of doing
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politics. The relational aspects of creation and knowledge production imply a form
of equality in the process through which individuals contribute and exchange.
This equality is both a practice of creation (the “horizontal” communication and
collaboration allowed by new technologies and formats, such as blogs and social-
networking sites) and a political value promoted by A2K advocates who take
into account the various needs and particularities of specific groups of individ-
uals. Because of the nature of digital goods, the exercise of the freedom of use
represents a possible course of action for movements and a key value to them.
The A2K movement thus corresponds to a form of mobilization that can concili-
ate an inheritance from identity politics and more traditional claims for social jus-
tice. In that respect, the A2K movement represents an evolution in the modes of
social mobilization.

The alliance between new forms of production based on new approaches to
cooperation, on the one hand, and ways to conceptualize politics developed and
brought to the forefront by the A2K movement, on the other, may provide an
opportunity to oppose intellectual property extremism. More broadly, such a
development also offers the chance to act outside of the immaterial walls erected
by intellectual property protection and to exit at least intermittently from the con-
straints of neoliberal rationality, even perhaps causing the state to act in a differ-
ent manner, as well.

The neoliberal form of colonization is a cultural and political attempt at subjec-
tion affecting every individual. A2K advocates are looking for a way out, promot-
ing a morality based on values they wish to see emerge in politics. In the eyes of
those in the movement, the current system is not good for two main reasons: It
does not fulfill its own objectives in terms of innovation, and it is not fair in terms
of access. As a field of activism, the A2K movement fights on both of these fronts
and articulates one to the other, one preceding the other according to the context
of the discussion within political spheres or in public debate. While the utilitarian
concerns of the A2K movement anchor it in the capitalist system, its social justice
claims reinject a moral dimension into the discussion, because the issue of access
offers a new way to consider the issue of property. A2K advocates make use of
the issue of access to rally many different constituencies, taking advantage of the
flexibility of the notion to elude a number of pitfalls, whether these be representa-
tions they want to evade (dominant ideologies, political labels) or political tradi-
tions they do not want to identify with or be identified with because they seem
outdated and do not appear to offer successful avenues for change.

The use of the issue of access makes it possible to avoid such pitfalls, but ulti-
mately, it also leads in its own way to a critique of property. If everybody can
access a good, the benefit of property instantly crumbles. The other side of the
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coin is that in the immaterial world, the control of access de facto replaces owner-

ship. Thus, the political result of the A2K strategy may lead to greater disruptions

than what many actors were anticipating when they first became involved in this

battle. This is where a new politics of access to knowledge starts.
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PART TWO

THE EMERGENCE OF THE POLITICS OF A2K



CPTech (now known as Knowledge Ecology International) and elFL organized a collaborative effort to
translate “How do you say A2K?” into many languages on the A2K listserve. The design was used for
T-shirts and posters by several groups involved in the A2K campaign.



The Emergence of the A2K Movement:
Reminiscences and Reflections
of a Developing-Country Delegate

Ahmed Abdel Latif

As long as lions do not have their historian, hunting stories and tales will always be
to the glory of the hunter.

— African proverb from Bernard Njonga, Le poulet de la discorde

Since their emergence on the international scene, developing countries have sought
to reform and adapt global rules regulating the generation and dissemination of
knowledge to take into consideration their specific socioeconomic circumstances
and levels of development. Their participation in what is now known as the access
to knowledge (A2K) movement is part of their effort to achieve this objective.

In this context, my assignment to the Permanent Mission of Egypt in Geneva
(2000-2004), which was to follow intellectual property (IP) issues, first at the
World Intellectual Property Organization (WIPO) and then also at the World Trade
Organization (WTO), led to my involvement in the formation of the A2K move-
ment. The following is thus an account of this process from the viewpoint of a
Geneva-based delegate of a developing country. It aims to be a contribution to the
narrative of the genesis of the A2K movement, rather than a definitive account of
a process in which many different actors, in particular academics and civil-society
activists, were also actively involved. This account focuses on developments and
initiatives that took place in Geneva-based international forums and organizations,
particularly at WIPO, that played an important structuring role in the emergence
of A2K as a movement and in the framing of A2K as a concept.

GLOBAL INTELLECTUAL PROPERTY DEBATES: A2K IN HISTORICAL CONTEXT
FROM THE PERSPECTIVE OF DEVELOPING COUNTRIES

Intellectual property rights have become the predominant framework for regulat-
ing the generation, dissemination, and use of knowledge. With the globalization
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of intellectual property rights and the expansion of the scope in intellectual prop-
erty protection, the main institutions involved in international deliberations and
rule making on intellectual property issues, particularly the WTO and WIPO, have
acquired unprecedented importance. It is thus not surprising that recent efforts by
developing countries aiming at adapting and reforming rules regulating knowledge
have been centered on these two organizations.

In this regard, it is important to recall that, already in the 1960s and 1970s,
developing countries had sought to reform the main international conventions in
the area of intellectual property, such as the Berne Convention for the Protection
of Literary and Artistic Works (1886) on the protection of copyright and the Paris
Convention on the Protection of Industrial Property (1883), with a view toward
making these instruments more responsive to developing countries’ socioeconomic
needs in terms of access to educational material, scientific knowledge, and tech-
nology. These attempts did not result in the expected reforms pursued by develop-
ing countries and have progressively fallen into oblivion.!

The conclusion of the 1994 WTO Trade-Related Aspects of Intellectual Property
Rights Agreement (the TRIPS Agreement) brought many of these concerns back
to the surface, because for developing countries, it represented a landmark devel-
opment in the process of strengthening intellectual property rights at the global
level. TRIPS globalized new rules with an important bearing on the dissemination
of knowledge, such as the extension of patent protection to pharmaceutical prod-
ucts and the protection of computer programs (software) by copyright. TRIPS also
laid down minimum standards for the enforcement of intellectual property rights,
and it came under the aegis of the WTO dispute settlement system, which could be
used in cases of noncompliance, features that were lacking in existing intellectual
property agreements under WIPO.2 A powerful discourse accompanied the conclu-
sion of TRIPS, arguing that strengthened intellectual property protection in devel-
oping countries would promote innovation and lead to increased flows of invest-
ment and technology transfers.3

Furthermore, after the adoption of TRIPS, developed countries quickly sig-
naled their determination to pursue the establishment of new intellectual property
standards further, beyond the minimum standards contained in the TRIPS Agree-
ment (“TRIPS-plus” standards).

These TRIPS-plus standards promoted by developed countries resulted either
from norm-setting activities in WIPO or from intellectual property chapters in
bilateral and regional free-trade agreements,4 which often required adherence to
WIPO instruments such as the 1996 Internet Treaties. These treaties strengthened
copyright protection in the digital environment, establishing new obligations in an
area that was not specifically addressed by the TRIPS Agreement. The 1999 WIPO

ABDEL LATIF



Digital Agenda promoted adherence to these treaties in the context of efforts to
grapple with the challenges to traditional copyright protection brought by the
Internet and information and communication technologies.> The European Union,
which had adopted a sui generis regime for the protection of nonoriginal data-
bases, was pressing for the adoption of a similar regime of protection in the con-
text of WIPQO’s Standing Committee on Copyright and Related Rights.

Alongside this evolving landscape, a campaign for access to medicines
emerged and gained significant momentum with the defeat of a lawsuit brought
by thirty-nine pharmaceutical companies against the South African government
in 1998, culminating with the adoption of the 2001 Doha Declaration on TRIPS and
Public Health.6

For many of the actors involved in this mobilization, including developing
countries, this campaign was extremely effective in addressing the impact of the
newly globalized intellectual property standards on public health and in firmly
putting the issue of patents and access to medicines on the global agenda. It was
often cited as exemplary in the way it framed the issue, attracted public atten-
tion, and forged a coalition made of developing countries (including Brazil, India,
and the African Group) and of civil-society and nongovernmental organizations
(NGOs) such as Médecins Sans Frontiéres (MSF), the Consumer Project on Tech-
nology (CPTech, now Knowledge Ecology International), and the Third World Net-
work, in addition to public-health grassroots organizations in developing countries
such as South Africa, Thailand, and Brazil.7

During the access-to-medicines campaign, a collaboration developed between
negotiators from developing countries, particularly Geneva-based ones, and
several of the most active NGOs, which often provided these negotiators with
information, legal analysis, and technical support.8 Developing countries, on the
other hand, articulated positions that coincided with the public-policy concerns
advanced by many of these NGOs. The achievement of a more development-
oriented intellectual property system that would be supportive of public health
was a common objective of both the developing countries and the NGOs repre-
senting civil-society consumers and patients. This convergence of interests and
strategies was most effective in the deliberations leading to the adoption of the
Doha Declaration.

In terms of its wording, the Doha Declaration on TRIPS and Public Health was
a significant development in global deliberations on intellectual property because
its formulations embodied a balanced approach to intellectual property protec-
tion that contrasted with the maximalist intellectual property discourse that was
prevalent until that time. For many developing countries, this balanced and pow-
erful message had a wider significance beyond the WTO, because it signaled the
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importance of implementing intellectual property protection in a manner that is
supportive of public-policy objectives.

Soon after the adoption of the Doha Declaration, the influential report of
the UK Commission on Intellectual Property Rights (CIPR) was released in Sep-
tember 2002.9 The report underlined the need to achieve a more balanced inter-
national intellectual property system that would not be based on a “one size fits
all” approach and that would take into consideration the different needs of coun-
tries, as well as their different levels of development. It emphasized that “access
to books and learning materials is still a real problem in many developing coun-
tries.”10 The report invited developing countries to improve access to copyrighted
works and to achieve their goals for education and knowledge transfer by adopting
measures fostering competition under copyright laws, as well as by maintaining
or adopting broad exemptions for educational, research, and library uses in their
national copyright laws."

The CIPR report had a significant impact in intellectual property and develop-
ment circles for several reasons:2 the creation of the CIPR came at the initiative of
a developed country, the United Kingdom; the commission’s membership included
a number of prominent experts from both developing and developed countries,
as well as representatives of industry and academia, and the commission’s report
contained many recommendations that addressed pressing policy issues with
which most countries, particularly developing countries, were confronted in inter-
national forums and processes.13

More importantly, in terms of its content, the CIPR report captured very accu-
rately a growing trend of opinion that distanced itself from both a maximalist dis-
course that promoted the absolute benefits of intellectual property and a discourse
that was unequivocally critical of intellectual property as a matter of principle. It
thus recognized both the benefits and costs of intellectual property protection,
emphasizing the need to ensure that the costs do not outweigh the benefits, par-
ticularly for developing countries.

In many instances, the report echoed several of the criticisms lodged by devel-
oping countries against the international intellectual property system and the
TRIPS Agreement. Furthermore, the report contained the first direct criticism of
WIPO’s orientations to be advanced in international policy debates beyond spe-
cialized circles of intellectual property scholars and NGOs.4 In this regard, the
report underlined that WIPO “should give explicit recognition to both the benefits
and costs of IP protection” and “should act to integrate development objectives
into its approach to the promotion of IP protection in developing countries.”15

The publication of the CIPR report coincided with the launch by UNC-
TAD (the United Nations Conference on Trade and Development) and the ICTSD
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(International Centre for Trade and Sustainable Development) of the Bellagio Dia-
logues on Development and Intellectual Property Policy with the support of the
Rockefeller Foundation. These dialogues also pointed to the need to integrate the
development dimension in the setting of global intellectual property standards.
The first of these dialogues, in 2002, identified various areas of concern for efforts
directed toward achieving a more balanced and development-oriented intellectual
property system, such as dealing with the danger of the further harmonization of
intellectual property rights laws calibrated on the high standards being promoted
by developed countries, 6 the dangers posed by the promotion of TRIPS-plus stan-
dards, and the importance of building capacity for self-development in developing
countries.’” From 2002 to 2005, the Bellagio Dialogues brought together key intel-
lectual property negotiators, experts, and representatives of civil society. Several of
their recommendations, which converged with those of the CIPR report, influenced
developments in global policy forums and deliberations on intellectual property.18

More generally, the backlash against the “roaring” nineties and against the
categorical assumptions and assertions about the absolute benefits of economic
globalization was in full swing. A more nuanced discourse on globalization from
the Global North and the Global South was emerging and gaining ground on the
international scene.1?

FROM ACCESS TO MEDICINES TO A2K

All these developments induced a number of like-minded Geneva-based repre-
sentatives of developing countries (from Argentina, Brazil, Egypt, and India) to
believe that the debate should move beyond TRIPS and public health to address
other substantive areas where global intellectual property rules had a significant
impact on public-policy objectives of importance to developing countries, such as
access to educational material and scientific knowledge. The copyright issue, for
instance, had been the sleeping giant in the debate on intellectual property in the
1990s. Concerns had appeared regarding the impact of the WIPO Internet Treaties
and the legislation implementing them —such as the U.S. Digital Millennium Copy-
right Act—on access to information and fair use in the digital environment.

A shared conviction emerged among them that the most effective way to mobi-
lize on these issues was to replicate the elements that had proven successful in the
access-to-medicines campaign, especially the focus on careful framing of the issue
and on building a coalition that would include developing countries, as well as NGOs.

However, the prospects for such a mobilization seemed uncertain in 2002. The
clusters of issues around knowledge and information lacked the emotional impact
and sense of urgency that characterized the patents-and-medicines debate. Access
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to medicines, particularly life-saving HIV drugs, is a matter of immediate human
survival. It has a compelling humanitarian dimension that is more difficult to
establish in issues relating to knowledge and information.

At the same time, many developing countries were wary of opening a new
front that could be construed as a more general contestation of the international
intellectual property system, in contrast with the more limited and pointed mobili-
zation on the patents-and-medicines issue. Issue-based actions and mobilizations
were more likely to succeed, in their experience, than a frontal and systematic
opposition. Furthermore, deliberations were still taking place at the WTO on para-
graph 6 of the Doha Declaration on TRIPS and Public Health concerning the situa-
tion of countries that lacked manufacturing capacities in the pharmaceutical sector.

With their limited capacities and expertise, many developing countries relied
on their Geneva-based representatives to articulate their positions in many techni-
cal discussions relating to trade and intellectual property discussed in Geneva, and
thus it was difficult for these countries to be engaged simultaneously in in-depth
negotiations on intellectual property matters in different forums.20 In addition,
many developing countries faced coordination problems, because they often had
separate representations to the United Nations and the WTO, or even within the
same mission, different persons were assigned to follow WTO TRIPS issues and
UN agencies such as WIP0.2! With regard to NGOs, many of those involved in the
access-to-medicines campaigns continued to focus mostly on the TRIPS and pub-
lic-health issue and were still devoting much of their resources and organizational
capabilities to it.22 Finally, while the WTO was clearly the forum in which to act on
the issue of patents and medicines because the TRIPS Agreement had extended
patent protection to pharmaceutical products, WIPO appeared to be the appropri-
ate forum where the more general debate on the regulation of global knowledge
was to be raised, particularly in view of the new intellectual property standards
being advanced by developed countries at WIPO.

Indeed, discussions were taking place at WIPO on a new treaty to protect
broadcasting organizations in the digital environment, as well as on a new treaty
to harmonize substantive patent law. WIPO'’s centrality in shaping the global intel-
lectual property discourse, particularly in developing countries, was becoming
manifest, as well as its role in the implementation of the TRIPS Agreement through
its technical-assistance programs and legislative advice in the context of the 1995
WIPO-WTO agreement on technical cooperation,23 as well as the 1998 WIPO-WTO
joint initiative on technical cooperation for developing countries and the 2001 joint
initiative for least-developed countries.24

At that time, WIPO was still perceived as a technical organization and was
relatively unknown to the larger public and to many activists, academics, and
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NGOs involved in intellectual property debates, which focused mostly on the
TRIPS Agreement. The majority of the recent literature on intellectual property
and development also had concentrated nearly entirely on the TRIPS Agreement
and its implications. Furthermore, there was some skepticism, including among
some experts and negotiators who had been involved in the TRIPS and public-
health negotiations, regarding the possibility of bringing any significant change or
reforms to WIPO. The organization was perceived as predominantly influenced by
developed countries and owners of intellectual property-rights, particularly in the
area of norm setting, a perception reinforced by the fact that WIPO derived nearly
90 percent of its revenues from the use by the private sector of its registration sys-
tems, most notably the Patent Cooperation Treaty.25

As for developing countries, while they had built expertise in engaging with
WTO and TRIPS issues, their knowledge of WIPO processes remain limited, as did
their participation in the organization’s standard-setting activities.26 The linkages
between the discussions on TRIPS at the WTO and the deliberations at WIPO were
not evident for most of them. Few developing countries were actively engaged in
both forums.27

THE FORMATION OF THE A2K MOVEMENT

Some NGOs shared the views on the need to engage more actively in WIPO pro-
cesses.28 CPTech was one of them. In fall of 2002 and early 2003, discussions took
place between James Love, the director of CPTech, and a number of like-minded
Geneva based delegates from developing countries on the means to pursue such
a greater engagement. Love subsequently played an important role in providing
much-needed links between developing countries, civil-society groups, and aca-
demia based in the North, particularly in the United States, which had been mobi-
lized for a number of years on domestic issues relating to copyright, knowledge,
and information, in particular in the context of the implementation of the Digital
Millennium Copyright Act. CPTech started increasingly to focus its advocacy on
WIPO’s mission and role in order to raise public interest in its activities and its
approach to intellectual property protection. An important stage was set for the
coming together of the forces behind the A2K movement.

THE WORLD SUMMIT ON THE INFORMATION SOCIETY
However, there was still the need for opportunities that would act as a catalyst in
forging a new coalition on the regulation of knowledge. One of them came inad-
vertently in the form of the World Summit on the Information Society (WSIS).

In 2001, the United Nations General Assembly approved a proposal by the
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International Telecommunications Union to hold the WSIS in two parts: the first
part in Geneva in December 2003, and the second part in Tunisia in November
2005. The objective of the summit was to discuss the new challenges and oppor-
tunities created by the digital revolution and the role of information and com-
munication technologies in improving living standards, achieving the UN Millen-
nium Development Goals,2® and bridging the digital divide between countries and
within societies.30

The Geneva phase of the summit aimed at formulating the political vision to build
the information society and the practical steps to achieve this objective. The Prepa-
ratory Committee convened on three occasions in preparation of this first phase (in
July 2002, in February 2003, and in September, November, and December 2003).

A number of controversial issues started to appear in the deliberations of the
Preparatory Committee, such as the role of the media, freedom of expression,
Internet governance, and financing. After the February 2003 meeting, intellectual
property also emerged as one of the divisive issues in the deliberations. Delegates
with expertise in information and communication technologies who had been
mostly representing developing countries in these meetings were ill-equipped to
handle such controversial matters. This prompted the more active involvement of
a number of Geneva-based missions from developing countries in the negotiations,
particularly on intellectual property issues.

During the negotiations, developed countries and the private sector insisted
that intellectual property protection is “essential in the Information Society” and
that “existing IP regimes and international agreements should continuously pro-
vide this protection...thus promoting the necessary balance between owners
and users of IP.”31 On the contrary, developing countries and many NGOs stressed
that the continuous expansion in intellectual property protection could negatively
affect creativity and the dissemination of information. In addition, they opposed
the inclusion of language that claimed that international intellectual property
agreements were “balanced” or “promoting the necessary balance,” particularly in
view of the numerous criticisms made at the TRIPS Agreement discussions in this
respect. After long and tortuous negotiations, a paragraph on intellectual prop-
erty that represented a compromise formulation was included in the WSIS Geneva
Declaration of Principles, the political declaration adopted by the summit. It states
that: “IP protection is important to encourage innovation and creativity in the
Information Society; similarly, the wide dissemination, diffusion, and sharing of
knowledge is important to encourage innovation and creativity. Facilitating mean-
ingful participation by all in intellectual property issues and knowledge sharing
through full awareness and capacity building is a fundamental part of an inclusive
Information Society.”32
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Intellectual property protection thus is described in this paragraph only as
“important” in the information society, and not as “essential,” as first advocated
by the developed countries and the private sector. In addition, placing intellec-
tual property protection and the dissemination of knowledge on an equal footing
implied, from the view point of the developing countries and the NGOs, that intel-
lectual property protection might not always necessarily achieve the dissemina-
tion of knowledge, particularly if it is not balanced and supportive of public-policy
objectives.

As it is usually the case on intellectual property matters, Brazil was the most
active developing country in these negotiations, particularly regarding the word-
ing of the first sentence of the paragraph, where intellectual property and the
dissemination of knowledge were placed on an equal standing. African countries
were insistent on the references to participation and capacity building in the sec-
ond sentence of the paragraph.

Apart from the issue of intellectual property, developing countries and many
NGOs were also keen to raise the larger issue of access to information and knowl-
edge in the context of the world summit.33 Ultimately, this issue was included in
the WSIS Geneva Declaration in the section on principles governing the informa-
tion society under the title “Access to information and knowledge.” This was the
first time, to my knowledge, that the terms “access to information and knowl-
edge” appeared in official UN documents as the result of negotiations between
governments.

In this regard, the WSIS Geneva Declaration states that the “sharing and
strengthening of global knowledge for development can be enhanced by remov-
ing barriers to equitable access to information...and by facilitating access to pub-
lic domain information” (paragraph 25). The declaration further highlights that “a
rich public domain is an essential element for the growth of the Information Soci-
ety” (paragraph 26). It mentions that “access to information and knowledge can
be promoted by increasing awareness among all stakeholders of the possibilities
offered by different software models, including proprietary, open-source and free
software” (paragraph 27). It also aspires to “promote universal access with equal
opportunities for all to scientific knowledge and the creation and dissemination of
scientific and technical information, including open access initiatives for scientific
publishing” (paragraph 28).

Retrospectively, the WSIS appeared as a landmark development for the emerg-
ing A2K movement, because the movement succeeded, for the first time, in includ-
ing A2K concerns in a major policy document that was endorsed by heads of state
and governments. The references to the role of the public domain as a necessary
element for the growth of the information society, to the importance of raising
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awareness about the possibilities offered by different models of software, includ-
ing free and open-source software, and to open-access initiatives in the area of
scientific publication were groundbreaking from this perspective. These same ele-
ments would later be raised by developing countries and NGOs in WIPO.

The WSIS discussions reinforced the conviction of those in the nascent A2K
movement that multilateral deliberations represented the most appropriate venue
for them to reach relatively balanced formulations and views on intellectual prop-
erty protection. Indeed, the multilateral setting provides developing countries
with an equal opportunity to put forward their positions and points of view and
to shape outcomes, in contrast, for instance, with bilateral or plurilateral processes
such as the negotiation of free-trade agreements, where they are often faced with
the overwhelming weight of developed countries, particularly in the economic and
trade areas.

ENGAGING WIPO
In this regard, another event occurred in 2003 that was important in the formative
stage of the A2K movement. A group of prominent public figures, scientists, and
academics, including Nobel Prize winners Joseph Stiglitz, Sir John Sulston, and
Harold Varmus, addressed an open letter to the director general of WIPO in July
2003 requesting him to convene a meeting in 2004 to examine new open, collabora-
tive development models such as the Humane Genome Project and open academic
and scientific journals. The letter stated that “these models provided evidence that
one can achieve a high level of innovation in some areas of the modern economy
without intellectual property protection, and indeed [that] excessive, unbalanced,
or poorly designed intellectual property protections may be counter-productive.”34

Commenting on the matter, a U.S. official was quoted in the media affirming
that “open-source software runs counter to the mission of WIPO, which is to pro-
mote intellectual property rights,” adding that “to hold a meeting which has as its
purpose to disclaim or waive such rights seems to us to be contrary to the goals of
WIPO.”35 This comment triggered a strong reaction in the United States, particu-
larly among academics and civil-society groups, because many open-source col-
laborative models use copyright. However, the incident equally shed light on the
narrow manner in which WIPO’s mandate was construed by its single most influ-
ential member and the implications this carried for the organization’s activities and
its approach to intellectual property, which it seemed to consider an end in itself,
rather than a means to achieve the public-policy goals of the generation and dis-
semination of knowledge.

Shortly after, a meeting with the title “WIPO’s Work Programme and How
to Involve Consumers” was organized by the Trans Atlantic Consumer Dialogue
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Special Group on Intellectual Property, in Lisbon in October 2003.36 I was the only
Geneva-based developing-country delegate participating in this meeting. The
meeting was the first of its kind in recent years to address WIPO’s mandate and
activities from the perspective of NGOs and consumers. Although this meeting
did not attract the same media coverage as the letter previously mentioned, it sig-
naled that WIPO’s activities and its narrow approach to intellectual property were
beginning to become the subject of increased attention by civil-society groups
and NGOs.

As a further reflection of this evolution, the first policy paper focusing exclu-
sively on WIPO was published in 2003 by the Quaker United Nations Office in
Geneva and the Quakers International Affairs Programme, based in Canada.37 The
paper developed a number of views, building on the CIPR report and arguing that
WIPO'’s mandate should not be narrowly limited to the “promotion of IP” as stated
in the 1967 Stockholm Convention establishing it, but should be properly con-
strued in the context of the 1974 agreement with the UN by virtue of which WIPO
became a UN specialized agency. Under Article 1 of that agreement, the “UN recog-
nized WIPO as its specialized agency with the responsibility for taking appropriate
action in accordance with its basic instrument . .. to promote creative intellectual
activity” —not intellectual property. The paper also emphasized that WIPQ, as a
UN agency, should fully integrate and mainstream the development dimension
into its activities, as was done in the rest of the UN system.

In September 2003, the second UNCTAD-ICTSD Bellagio Dialogue on Develop-
ment and Intellectual Property Policy identified a number of priority areas for the
reformist intellectual property agenda, with a specific mention of one of WIPO'’s
initiatives, the WIPO Patent Agenda.38 It thus referred to “challenging the insti-
tutional framework in which intellectual property policy is developed...including
opposition to moves to harmonize the patent regime, such as through WIPO’s Pat-
ent Agenda.” The meeting also addressed important priorities of the A2K move-
ment, such as “supporting the consideration and development of complementary
open models for promoting innovation and affordable access to technologies in
developing countries, including open source and other collaborative approaches.”39

By the end of 2003, NGOs and civil-society groups had begun to participate
more actively in WIPO meetings. Until then, NGO representation in these meet-
ings was almost exclusively limited to representatives of rights holders” organi-
zations that, in general, favored an increase in the levels of intellectual property
protection standards. Public-interest NGOs and civil-society groups had been vir-
tually absent from WIPO deliberations.

This period also witnessed an increased participation of developing coun-
tries in WIPO’s norm-setting discussions. The South Centre contributed to this
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process when, beginning in 2002, it started to support developing countries in
enhancing their participation in WIPQO’s activities and in coordinating their posi-
tions.40 It did so by convening meetings where developing countries could pre-
pare in advance for WIPO meetings and by providing analytical notes that high-
lighted the development and public-policy implications of WIPO's deliberations,
particularly in the area of standard setting, such as on patent harmonization
and copyright.

After the Lisbon meeting in 2003, the Trans Atlantic Consumer Dialogue (TACD)
convened another meeting, “Global Access to Essential Learning Tools,” in April
2004 in New York.4! The meeting included panels on access to textbooks, academic
journals, and distance education and software.

I was invited to participate in this meeting, where I moderated the panel on
access to textbooks. At that time, apart from being the Egyptian delegate to WIPO,
I was coordinating the work of the African Group at WIPO, given that since Janu-
ary 2004, Egypt had assumed this responsibility, which rotates between the mem-
bers of the group. This task involved presenting the positions of the African Group
regarding issues discussed at WIPO. It also entailed assisting the group in building
common positions, taking into consideration differences of views that might arise
between countries in the group.

THE GENESIS OF THE TERM “A2K” AND THE FRAMING OF A2K AS A CONCEPT

At the New York meeting, a side meeting on strategy took place that brought
together key actors that had been active since 2003 in the WSIS and WIPO pro-
cesses. While it was clear that a coalition was emerging on a number of issues
relating to access to knowledge and information, the coalition still lacked a clear
and distinctive identity. It had a fragmented constituency that was made up of a
number of disparate groups with a focus on very specific issues that at first glance
appeared to be not very much related to each other. These groups included oppo-
nents of greater protection for databases, advocacy groups promoting free and
open-source software, groups advocating open-access initiatives in the area of sci-
entific research journals, plus librarians, consumer organizations, and the visually
impaired promoting greater use of exceptions and limitations to copyright, as well
as groups promoting the public domain. In addition, a number of developing coun-
tries such as Brazil, India, Egypt, and South Africa were sympathetic to all or some
of the demands advanced by these groups.

A conceptual framework was lacking to bring all these groups and issues
together under a single banner. There was agreement among these actors that the
issue of access was central and common in all their efforts and activities. Then the
question arose: Access to what?
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Several recurrent terms were discussed at the New York meeting, such as access
to “information.” On my part, I made a strong plea for the exclusive use of the term
“access to knowledge” instead, for several reasons.

First, at the conceptual level, knowledge, rather than information, is at the heart
of the empowerment of individuals and societies. While information is certainly
a prerequisite in the generation of knowledge, acquisition of knowledge remains
the ultimate goal. Knowledge processes information to produce ideas, analysis, and
skills that ideally should contribute to human progress and civilization.

Second, “access to knowledge” appeared as the appropriate response to the
term “knowledge economy” that had been increasingly used, since the end of
the 1990s, to describe the new, prevailing paradigm that reflected the changes in
the global economy brought about by globalization and new technologies. Often
this term was used to promote an expansion in the scope of intellectual property
rights and to increase the levels of intellectual property protection. Thus, if the
“knowledge economy” was the new paradigm in the global allocation of wealth
and resources, then “access to knowledge” became the indispensable other side
of the coin in order to make the economic globalization process underpinning the
knowledge economy inclusive and equitable.

Third, for tactical considerations, I was concerned that the use of the term “infor-
mation” would be strictly associated with the deliberations of the WSIS process and
potentially could engulf the emerging coalition in the myriad controversial issues
that had plagued the WSIS process, such as human rights (freedom of expression),
media regulation, and privacy. While these issues are close to the concerns of the
emerging A2K movement, they were not to be, in my opinion, the main focus of the
advocacy efforts of the movement, because there were many other groups and com-
munities, in particular human rights groups, that were mobilized around them. This
doesn’t mean that the human rights dimension is not important in the framing of
A2K. On the contrary, it is imperative to root the A2K concept deeper in the human
rights regime and discourse, particularly in relation to economic and social rights
such as the right to health,42 the right to education,43 and the “right to take part in
cultural life and to enjoy the benefits of scientific progress and its applications.”44

Finally, the term “access to knowledge” possesses a universal appeal and legit-
imacy that is powerful. While there might be differences about how to achieve
access to knowledge, the goal would be difficult to oppose in itself. It embodies
a positive agenda and is not only a “reaction” to trends in expanding intellec-
tual property protection that the world had witnessed since the 1990s. This was a
central consideration.

Indeed, previous efforts by developing countries to reform the intellectual
property system had confronted it in a frontal manner, tried to act mainly from
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within the intellectual property system itself, and were ultimately overtaken by
the ability of the system to maintain the status quo. This had to be avoided. On
the contrary, it was vital that the emerging A2K movement did not define itself
exclusively in relation—and even less in opposition—to the intellectual property
system, but rather that it would work at building a public-policy objective, such
as had occurred in the case of public health, that the intellectual property system
could be made to support. The rationale for this was reinforced by the fact that
access to knowledge is a cross-sectoral issue by its very nature and affects many
areas, such as science, education, research, and many other public-policy areas.
Thus, it was important for the A2K movement to expand into the policy debates
in relation to knowledge, education, science, and research, rather than become
immediately and exclusively engulfed in the technical discussions of the intellec-
tual property system.

These considerations in relation to intellectual property were also central
for the inclusiveness of the movement and its capacity to reach different stake-
holders, including, for instance, the private sector. It was clear from issues such
as increased protection for databases, infringement liability for Internet service
providers, and the digitalization of books that there was an important part of the
technology industry, particularly in the United States, that shared some of the
concerns of the A2K movement and that supported some of its proposals—on
open standards, for instance.

However, beyond this initial framing of the A2K concept, its vitality was to be
reflected in the extent to which other actors from academia, civil-society groups,
and governments would participate in its further elaboration and development,
thus ultimately participating in its wider ownership and diffusion, as well.45 The
conceptualization of A2K would remain a work in progress, and the contours of its
agenda should continue to evolve and adapt to the challenges raised by the issues
in the globalization of knowledge.

Shortly after my plea for the term “access to knowledge” at the New York TACD
meeting, the term became increasingly used as the single rallying cry of the move-
ment. James Love then came up with the term “A2K” as a short brand name, which
became central in the movement’s advocacy efforts.

THE WIPO DEVELOPMENT AGENDA

By mid-2004, it was clear that the momentum for seeking change in WIPO was
gaining strength. NGOs were becoming increasingly active, particularly in the con-
text of WIPO discussions on the broadcasting treaty. Developing-country partici-
pation in WIPQ’s substantive debates had also increased significantly, particularly
in relation to the proposed Substantive Patent Law Treaty, which raised a number

ABDEL LATIF



Balance in the WIPO Development Agenda? (Ren Bucholz/Electronic Frontier Foundation).

of concerns for developing countries in terms of its impact on the flexibilities they
enjoyed under the TRIPS Agreement.46

However, it became increasingly apparent for a number of like-minded repre-
sentatives of developing countries active in WIPO discussions that all these efforts
remained fragmented. They started to realize that only a major policy initiative could
bring change to WIPO and advance all these dispersed efforts. Such an initiative would
go beyond these efforts to address specific standard-setting proposals for increased
intellectual property protection being advanced at the organization. It would address
in a systematic and comprehensive manner the organization’s culture in promoting
intellectual property, particularly in the areas of norm setting and technical assistance.

On a substantive level, the initiative would seek to include many of the pro-
posals and recommendations that had been put forward on WIPO since 2002, in
particular, the CIPR report and the outcomes of the UNCTAD-ICTSD Bellagio Dia-
logues, this in addition to bringing to WIPO the global debate over ideas about
intellectual property that was taking place outside of it and in which the A2K
coalition had become an important actor.

On a procedural level, the initiative was also motivated by the desire to estab-
lish, for the first time in a long time, a grouping of like-minded representatives
of developing countries at WIPO who shared the same perspective on intellectual
property, rather than simply just belonging to the same geographical group.
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Indeed, the initiative relied on geographical groups to steer the work of the
organization in procedural and substantive matters. However, while these groups
might be useful in a number of procedural matters, such as allocating the member-
ship of bodies or electing officials or committee chairs, reliance on them in substan-
tive matters often made less sense, because in many cases, countries within the
same group had significantly diverging views on intellectual property.4” Indeed,
it could be problematic for countries to reach common positions on substantive
intellectual property negotiations at the international level if their national intel-
lectual property laws differed significantly and did not grant the same level of
intellectual property protection. This is the case, for example, in Latin and Central
America, where the gap is particularly acute, for instance between countries that
have adopted TRIPS-plus standards as a result of free-trade agreements concluded
with developed countries such as the United States and other countries that have
refrained from entering in such agreements. While the practice of having repre-
sentatives of like-minded groups of developing countries coordinating on specific
issues was current practice in the WTO TRIPS context, it was not the case at WIPO.

On their part, civil-society groups had done significant work since 2002 in pre-
paring the ground through increased advocacy aimed at bringing WIPO into the
wider public-policy debate.

The time was thus ripe for bringing such a new initiative forward. At the end
of August 2004, Brazil and Argentina circulated the proposal for a development
agenda for WIPO. Egypt joined them, with a group of other countries, to present
this proposal at the session of the WIPO Assemblies in late September.48 Egypt’s
adherence to this initiative came in continuity with its important contribution to
efforts by developing countries to achieve a more development-friendly interna-
tional trade and intellectual property system.

Indeed, in the 1980s, Egypt was among the developing countries that resisted
the inclusion of intellectual property issues in the Uruguay Round of the General
Agreement on Tariffs and Trade. During the round itself, in 1990, it joined a num-
ber of developing countries such as Bolivia, Colombia, Peru, Venezuela, Argentina,
Brazil, Chile, China, Colombia, Cuba, Egypt, Nigeria, Peru, Tanzania, and Uruguay
in submitting a developing-countries draft text for the intellectual property agree-
ment that was under negotiation.4°

Egypt was also among the developing countries that availed themselves of
the possibility to use the Appendix of the Berne Convention for the Protection of
Literary and Artistic Works (1971 Paris version), which provided —subject to just
compensation to the rightful owner—“for the possibility of granting non-exclu-
sive and non-transferable compulsory licensing in respect of (i) translation for
the purpose of teaching, scholarship or research, and (ii) reproduction for use in
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connection with systematic instructional activities, of works protected under the
Convention.”

In its national legislation implementing the TRIPS Agreement (Law 83 of 2002),
Egypt had incorporated many of the public-health-related flexibilities of the
agreement. And while it has concluded a number of free-trade agreements, such
as the EU-Egypt Association Agreement and the EU-EFTA Agreement, it has suc-
ceeded to a great extent in avoiding taking on new, extensive TRIPS-plus obliga-
tions with a bearing on public-policy objectives such as public health.

A2K AND THE WIPO DEVELOPMENT AGENDA

Although the WIPO Development Agenda initiative was not only about A2K,
A2K-related issues were clearly an important component of the proposals and
ideas that the initiative was seeking to advance. This was reflected in the original
document containing the development agenda proposal, which included key ele-
ments and concerns of the A2K movement such as:

+ An indication that adding new layers of intellectual property protection to the
digital environment would obstruct the free flow of information and scuttle
efforts to set up new arrangements for promoting innovation and creativity
through initiatives such as the “Creative Commons.”

- An expression of concern at the ongoing controversy surrounding the use of
technological protection measures in the digital environment.

- A reference to the importance of safeguarding the exceptions and limitations
existing in the domestic laws of member states.

- A mention of the need to bear in mind the relevance of open-access models for
the promotion of innovation and creativity in order to tap into the develop-
ment potential offered by the digital environment and an invitation to WIPO to
consider undertaking activities with a view toward exploring the promise held
by open, collaborative projects to develop public goods, as exemplified by the
Human Genome Project and open-source software.

« A reference to the need to examine the potential development implications of
several of the provisions of the proposed Treaty on the Protection of Broad-
casting Organizations that the Standing Committee on Copyright and Related
Rights was currently discussing, taking into consideration the interests of con-
sumers and of the public at large.50

Before the WIPO Assemblies started, the A2K movement mobilized support
for this initiative. The South Centre published an analytical note emphasizing the
need to integrate development into WIPO activities and processes, thus supporting
the rationale for such an initiative.5!
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The TACD convened a “Future of WIPO” meeting in mid-September of 2004
in Geneva. The meeting included a number of prominent figures who had been at
the forefront of efforts for a more balanced intellectual property system, particu-
larly in the United States and the United Kingdom, such as Larry Lessig, Yochai
Benkler, James Boyle, John Sulston, and Tim Hubbard. It also included leading
activists such as Martin Khor and Richard Stallman. A Geneva-based delegate
from Argentina also spoke at the meeting. A “Geneva Declaration on the Future of
WIPQ” was shortly launched, signed by leading figures from academia, NGOs, and
civil society.

Of course, it was no coincidence that this meeting was held a few days
before the WIPO Assemblies, which would examine the proposal for a develop-
ment agenda. It reflected once more the close collaboration between developing
countries and a number of NGOs that had become active in WIPO processes
since 2003.

The few developing-country Geneva delegates who had been actively involved
in efforts leading to the launch of the WIPO Development Agenda,52 including this
author, were convinced that such an initiative on the part of developing countries
in WIPO would have limited chances of success if it was not supported by civil-
society groups from the North, which were capable of mobilizing public opinion
and the media through their networks and advocacy in a manner that would have
an impact in developed countries. At the same time, NGOs that had identified the
reform of WIPO as a central part of their advocacy to achieve a more balanced
and consumer-friendly intellectual property system saw in the WIPO Development
Agenda a vehicle for moving forward their efforts in this area.

Consequently, in the same way that the original proposal for a development
agenda incorporated key elements of the A2K agenda that were important to
many NGOs and developing countries, the Geneva Declaration on the Future of the
World Intellectual Property Organization lent its support to the WIPO Develop-
ment Agenda proposal, stating that it “pointed in the right direction” and “created
the first real opportunity to debate the future of WIPO.”53 Furthermore, it also
addressed issues that primarily concerned developing countries, such as the call
for a fundamental reform of WIPO’s technical assistance programs so as to enable
developing countries to use to the full the flexibilities in the TRIPS Agreement to
promote access to medicines for all.54

The presence of NGOs from the South in these developments was weaker in
comparison with that of the NGOs and civil-society groups from the North.55 How-
ever, this came as no surprise. Many groups in the South that are mobilized on
issues of the environment, human rights, public health, and poverty alleviation
were not that engaged or familiar with global debates on access to and ownership
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of knowledge and even less so had means to mobilize around them. The notable
exception was the Third World Network which was actively engaged in support of
the WIPO Development Agenda through its advocacy efforts.56

It was also only natural that groups from the North had more experience in
dealing with some of the issues of concern to the A2K movement, such as tech-
nological protection measures in the digital environment in view of the more
advanced digital economies and legislations in developed countries. However, their
experiences in this area were also useful for developing countries that were faced
with obligations in this area through free-trade agreements or as a result of adher-
ence to the WIPO Internet Treaties.

Thus, both the WIPO Development Agenda process and the A2K movement
brought together developing countries, consumer-based civil-society groups, and
NGOs, particularly from the North, in a mutually beneficial collaboration. This, of
course, doesn’t necessarily mean that the importance for each one of them of their
shared priorities is the same.

In this regard, the A2K concept could be compared to a coin. On one face, we
find the “A2K for development” concerns of developing countries that seek flex-
ibilities in intellectual property rules, while on the other, there are the “A2K for
innovation and creativity” priorities lying beyond the traditional intellectual prop-
erty system, in which consumers and NGOs are faced with high intellectual prop-
erty standards in developed countries. Both are mutually relevant and important
for each other, but each has a different emphasis. For instance, exceptions and
limitations for educational purposes might be of greater importance to develop-
ing countries, given their vast educational needs. On the other hand, alternative
innovation models and open collaborative projects, whose role and impact are
still limited in developing countries, are more likely to be an immediate priority
for consumer organizations in developed countries that seek alternatives to pro-
prietary models of knowledge generation. There is thus a constant balance to be
maintained within the A2K movement between these two faces of the coin. There
is no doubt however, that both developing countries and NGOs, respectively as
predominantly importers and consumers of knowledge goods, share the goal of
achieving more balanced intellectual property and information and communica-
tion technology regimes that enable greater access to knowledge.

After the launch of the WIPO Development Agenda, CPTech organized two
meetings in 2005 on the A2K treaty proposal, the first with the Third World Net-
work and the International Federation of Library Associations, and the second
with the TACD. By May 2005, the current draft A2K treaty was completed.5” Thus,
by 2005, the A2K movement was fully formed and had come forward with a major
norm-setting proposal, the draft A2K treaty.
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By that time, I had left Geneva and had returned to Cairo to assume new pro-
fessional obligations. I was struck upon my return to Egypt by the extent to which
A2K and the WIPO Development Agenda, as well as the debates underpinning
them, had remained confined to a number of specialized circles following intel-
lectual property issues and to the Geneva multilateral setting. Important efforts
needed to be made, particularly in the area of raising awareness, to bring a more
extensive awareness of these debates to developing countries.

In this regard, a Regional Arab Dialogue on intellectual property and sustain-
able development was organized by the Bibliotheca Alexandrina, ICTSD and UNC-
TAD in June 2005.58 As a follow-up to one of the recommendations of this dialogue,
the Bibliotheca Alexandrina organized a regional seminar entitled “New Tools for
the Dissemination of Knowledge and the Promotion of Creativity and Innovation:
Global Developments and Regional Challenges” on September 7 and 8, 2006.5° This
regional seminar adopted a number of recommendations to promote A2K in the
Arab world, such as raising awareness about open collaboration and new tools for
the dissemination of knowledge (the Creative Commons, open academic and scien-
tific journals, and so on) and establishing a regional research agenda.60

FUTURE DIRECTIONS FOR THE A2K MOVEMENT

While the emergence of the A2K movement involved a number of groups engaged
in intellectual property debates, mostly in the North, as well as developing coun-
tries at the multilateral level in Geneva, the future growth and consolidation of the
movement lies in its capacity to mobilize interest and support in the South, partic-
ularly among governments, civil-society groups, and academia. This is a long-term
strategic priority for the A2K movement. It is thus imperative to continue raising
awareness about the importance of A2K issues for developing countries and in
developing countries.

In this regard, it is important to clarify that access to knowledge is not the
antithesis of intellectual property. Developing countries can combine balanced
intellectual property policies where they use creatively both intellectual prop-
erty and open business models in some areas (such as in the creative industries)
while also pursuing overall A2K policies and measures to address their vast edu-
cational needs and requirements for building scientific and technological capa-
bilities. Many policies relevant to knowledge pursued by developing countries at
the national level, such as in the areas of education, culture, intellectual property
and information and communication technologies, and science and technology in
general, could be framed and conceptualized in the context of the overall A2K
paradigm and its objectives.
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At the international level, there is still much that can be done in terms of
mainstreaming A2K in policy positions adopted by developing countries in inter-
national forums, as well as in the diverse groupings to which they belong.6
Another pressing priority for the A2K movement at this level is to have a con-
crete impact on policy processes and deliberations in international processes
and forums or face the risk of falling into irrelevance or of becoming a purely
academic exercise.

In this regard, the proposal for work on exceptions and limitations made by
a number of developing countries at the March 2008 session of WIPO'’s Stand-
ing Committee on Copyright and Related Rights paves the way for a process of
deliberations of significant importance, one in which the A2K movement should
be fully engaged and which it should support.62 The proposal stems from the
premise that often, developing countries have comparatively fewer exceptions and
limitations for research, education, the visually impaired, and so in their national
copyright laws, compared with developed countries, and make less use of them,
although they might be more in need of them, given their vast needs for access to
educational material. The proposal raises the possibility of elaborating an inter-
national instrument on exceptions and limitations that would provide normative
guidance in this area and include a mandatory set of exceptions and limitations
that would be common to all WIPO member states.63

Another opportunity for the A2K movement lies in the implementation of the
WIPO Development Agenda recommendations relating to access to knowledge.
In effect, after two years of intense debates, in September and October 2007, the
WIPO Assemblies adopted by consensus forty-five recommendations aiming at the
establishment of a development agenda for WIP0O.64 The assemblies established the
Committee on Development and Intellectual Property to monitor the implementa-
tion of these recommendations. At the committee meetings held in March and July
2008, member states discussed the implementation of a number of recommenda-
tions, particularly those relating to intellectual property technical assistance.

The implementation of the recommendations relating to the strengthening of
the public domain or to the consideration of open, collaborative models requires
the identification of specific activities and concrete proposals to promote these
issues in WIPO'’s activities, such as through awareness raising (seminars, work-
shops, publications, and so on) legislative advice, or norm setting. The A2K move-
ment should contribute to the identification of these activities and proposals and
remain active in this implementation phase, because it might be even more critical
than the phase of deliberations that took place from 2004 to 2007. It is the actual
implementation of these recommendations that will determine the extent to which
the WIPO Development Agenda will have been able to orient WIPQO’s activities
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toward a more bhalanced and development-oriented approach to intellectual prop-
erty and toward promoting creativity and innovation beyond traditional intellec-
tual property categories in a manner that effectively contributes to A2K.

Beyond WIPO, the A2K movement should carefully examine influencing other
relevant policy processes and forums. In this regard, UNESCO, the United Nations
Educational, Scientific, and Cultural Organization, can be an organization of sig-
nificant importance for promoting access to knowledge. Until now, it has not been
central in the preoccupations and advocacy of the A2K movement. In addition,
the experience of UNESCO in concluding the Convention on Cultural Diversity in
a relatively short period of time (2003 to 2005) might bear valuable lessons for the
A2K movement.

The Internet Governance Forum (IGF) that resulted from the World Summit on
the Information Society is another venue where the A2K movement has pursued
its objectives and should continue to do so.

Beyond WIPO, UNESCO, and the IGE, another interesting possibility would be
launching an A2K initiative at the UN General Assembly, the competent body for
discussing all political, economic, and social issues at the UN, particularly issues
that have a cross-sectoral nature and touch upon many areas of the UN’s work,
such as development, education, culture, science, intellectual property, and so on.
This step would be critical in the further diffusion and adoption of the A2K para-
digm by the entire UN system, as has occurred in the past with other concepts,
such as human development or sustainable development. Of course, this is a long-
term process, and it requires an active role on the part of governments, as well as
engagement and leadership from developing countries. The trajectory of the envi-
ronmental movement from the first environmental summit in Stockholm in 1972
(where only a handful of heads of state and governments were present) to the Rio
summit in 1992 (in which more than a hundred heads of state and governments
participated) represents a valuable experience for the A2K movement to study for
extracting the appropriate lessons.

Finally, it is of fundamental importance to generate empirical studies and aca-
demic work that further contribute to the advancement of the A2K paradigm and
that underpin it. In this regard, the Yale Law School Information Society Project
A2K conferences, starting in 2006, have played a valuable role in strengthening
the links between the A2K movement and academia. Similarly, the A2K country
studies (Brazil, China, Egypt, India, South Africa) commissioned by the Informa-
tion Society Project will enrich A2K advocacy as well as raise awareness on A2K in
developing countries.65
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CONCLUSION

In its further development and growth, the A2K movement continues to confront
the need to achieve a delicate balance. On the one hand, while the A2K move-
ment emerged from an interaction with globalized intellectual property rules and
processes, particularly at WIPO, it should go beyond these and engage with other
national and international rules and processes in the areas of education, culture,
human rights, the environment, and so on. This interaction could further enrich
A2K conceptually, while at the same time, issues in these areas could benefit from
being framed in A2K terms.

However, it is also equally important for the A2K movement to remain focused
in its advocacy on the original set of issues that led to its emergence —the genera-
tion, dissemination, and use of knowledge and their regulation—and not to dis-
perse itself in areas close to its concerns, but where other social actors and move-
ments are already doing valuable and effective advocacy work. This consideration
is essential, particularly for developing countries, because new challenges loom
in the horizon in the form of proposals for higher enforcement standards or new
enforcement agreements that could possibly be detrimental to the objectives of
the A2K movement.56
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The Revised Drug Strategy:
Access to Essential Medicines, Intellectual Property,
and the World Health Organization

Ellen ‘t Hoen

The magnitude of the AIDS crisis has drawn attention to the fact that millions
of people in the developing world do not have access to the medicines that are
needed to treat disease or to alleviate suffering. The high cost of AIDS medicines
has also focused attention on the relation between patent protection and high
drug prices. The difficulties that developing countries experience in paying for
new essential medicines have raised concerns about the effects of the 1995 World
Trade Organization (WTO) Trade-Related Aspects of Intellectual Property Rights
(TRIPS) Agreement, which sets global standards for the protection of intellectual
property (IP). These standards derive from Western countries with a high level of
industrial development, and though they are often referred to as “minimum” stan-
dards, they set the bar very high. The AIDS crisis gives us an alarming preview of
the consequences of such intellectual property rules, which by no means are con-
fined to AIDS medicines. All new health-care products may be affected by TRIPS
and by the new patent rules that it imposes on almost every country in the world.

However the lack of access to medicines is not a recent problem for the devel-
oping world. For decades, countries have been dependent on Western companies
for their supply of medicines, and they have at times suffered from it.m Western-
style pharmaceutical patent-protection requirements are likely to increase devel-
oping countries” dependency further.

During the 1990s, in response to developing countries” need to increase the
availability and improve the use of medicines, the World Health Organization
(WHO) developed a medicine policy called the Revised Drug Strategy. The Revised
Drug Strategy built strongly on the concept of “essential drugs” created in the late
1970s. (See the sidebar “The Concept of Essential Medicines.”) After the adoption
of the TRIPS Agreement, it became obvious that the Revised Drug Strategy needed
to be adjusted to take into account the effects of intellectual property protection,
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and in particular of patenting, on the production and availability of medicines. In
fact, the very concept of “essential drugs” brought the dilemma over intellectual
property to the fore at the WHO. After all, the work of the program responsible
for implementing the Revised Drug Strategy risked becoming obsolete, because
its advice was based on a world where countries were at liberty to determine the
kind of pharmaceutical patent regimes that they wished to have. The Revised Drug
Strategy strongly recommended that countries adopt a national policy encourag-
ing the use of generic medicines, a recommendation that ran counter to the new
obligations that countries took on under the WTO TRIPS rules in 1995. Countries’
struggle to access newer medicines such as antiretrovirals to treat people living
with AIDS illustrated the need to adapt the Revised Drug Strategy to this new real-
ity. The discussions on the Revised Drug Strategy came at a point in history where
intellectual property became a controversial issue around which NGOs and health
experts launched campaigns. The purpose of this article is to revisit this history to
show how intellectual property became a political issue in the area of health, how
NGOs became mobilized around the issue of intellectual property, and how the
WHO became a major forum in which to discuss the impact of intellectual property
legislation on people’s lives.

THE ADOPTION OF THE REVISED DRUG STRATEGY

In November 1985, member states, the pharmaceutical industry, academia, con-
sumer groups, and the WHO secretariat met in Nairobi under the leadership of
then WHO director general Dr. Halfdan T. Mahler to discuss the WHO's strategy on
medicines. At the 1984 World Health Assembly, the annual meeting of the WHO's
member states, groups such as Health Action International, a network of consumer
groups, public-interest NGOs, health-care providers, academics, media, and indi-
viduals in more than seventy countries advocating for “increased access to essen-
tial medicines and improved rational use of medicines,”? expressed concerns that
the focus of the WHO’s work on supply overshadowed the need to improve the use
of medicines, to deal with unethical marketing practices, and to remove useless
and dangerous products from the market. Health Action International felt that the
WHO’s involvement in medicine policy should go beyond listing what should be in
every country’s medicine chest and called for international rules that could help
countries to intervene in how drug companies behave.

Director General Dr. Mahler announced at the meeting that he would develop
“a strategy for strengthening WHO's activities in support of the action required to
make drug use more rational throughout the world.” He listed the key elements
that such a policy related to access to medicines should contain: measures to
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THE CONCEPT OF ESSENTIAL MEDICINES

In the 1970s, in public-health circles, there was a strong move toward establishing
primary health care. The selection and provision of essential medicines was then
increasingly seen as a core function of governments in the context of primary care.
As a result, in 1975, the World Health Assembly, the annual assembly of the WHO
member states, adopted a resolution calling on the WHO to assist its members to
select and procure essential drugs and assure that these drugs were of good quality
and reasonable cost.? The first WHO Essential Drugs List, containing 207 items, was
published in 1977. The purpose of the list was to identify those medicines “of utmost
importance, basic, indispensable and necessary for the health and needs of the popu-
lation.”2 Selection criteria included issues related to efficacy, quality, safety, and cost.
Since then, fifteen editions of the list have been published. Today, the WHO Essen-
tial Drugs List—rebaptized the Essential Medicines List in 2002—contains around
325 items. The list is reqularly updated to be able to respond to new needs, drug
resistance, medical advances, scientific developments, and new evidence with regard
to efficacy and safety. The Essential Medicines List is also useful to identify gaps in
research and development of new essential medicines. For example, a few years ago,
expert discussions over the Essential Medicines List highlighted the obvious need for
pediatric formulations of AIDS medicines to treat children. Because pediatric AIDS is
rare in rich countries, companies lacked the commercial incentive to develop easy-to-
use medications for children.

Although the basic notion that some drugs are essential and others are not and
the creation of an evidence-based list of essential drugs may not seem either contro-
versial nor radical, the concept of essential medicines has been both. Dr. Ernst Lau-
ridsen, the first director of the WHO Action Programme on Essential Drugs, described
it as a “peaceful revolution in international public health.”3 However, the adoption of
this new policy did not happen without controversy. The pharmaceutical industry saw
the concept of essential medicines and WHO’s work with governments on medicine
policies as a frontal attack on its freedom to operate and feared that it would lead
to government interference in the industry’s marketing practices. Countries would
indeed use the list to exclude drugs on the Essential Medicines List from patentabil-
ity, as was the case in the Andean region; to remove medicines from the market; to
establish price controls; and to develop their own national manufacturing capacity of
essential medicines, thereby reducing dependence on Western companies.

NGOs have played an important role in protecting and promoting the concept
of essential medicines. Health Action International, a global network of health and
pharmaceutical groups and individuals, was a particularly key player in the advo-
cacy for essential health policies at both the international and the national levels.
This organization has its roots in the consumer movement in the Global South; its
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members saw the detrimental effects of the lack of essential medicines and the avail-
ability of dangerous and ineffective drugs on a daily basis.

In 1977, the International Federation of the Pharmaceutical Manufacturers Asso-
ciation, the main international lobbying organization for the multinational phar-
maceutical industry, called the medical and economic arguments for the Essential
Medicines List “fallacious” and claimed that adopting it would “result in substandard
rather than improved medical care and might well reduce health standards already
attained.”# The industry was particularly concerned that the Essential Medicines List
would become a global concept, applicable beyond the developing world, and, for
example, be used for priority setting in the marketing approval of medicines or in the
reimbursement decisions of health-insurance companies in industrialized countries.
Such measures, they feared, would, for example, limit the industry’s ability to market
aggressively new medicines that have larger profit margins than older ones.

In 1982, a spokesman of the U.S. pharmaceutical manufacturers organization said
that “the industry feels strongly that any efforts by the World Health Organization
and national governments to implement this action program should not interfere
with existing private sector operations,” thereby signaling the industry’s concern that
industrialized countries would use the concept of essential medicines to introduce
limited lists of prioritized medicines. The Italian drug industry put it more crudely in
response to the Italian Senate’s attempts to introduce an essential medicines list: “If
they want to turn Italy into a Third World country, this is the way to go about it.”>
According to the drug industry view, the Essential Medicines List should be a tool
only for the public sector in the poorest nations of the world.

This view has not changed much in the last twenty-five years. A 2002 Interna-
tional Federation of the Pharmaceutical Manufacturers Association issue paper on
the concept of essential medicines expressed the belief that policies that extend
restrictive drug policies to industrialized countries pose a serious threat to the deliv-
ery of effective health care and pose a threat to investment in drug research—a stan-
dard, multipurpose argument used by the pharmaceutical industry to object to any

policy they see as detrimental to their interests.

1 World Health Assembly, Resolution WHA28.66.

2 World Health Organization, The Selection of Essential Drugs: Report of a WHO Expert
Committee, WHO Technical Report Series 615 (Geneva: World Health Organization, 1977).

3 Andrew Chetley, A Healthy Business?: World Health and the Pharmaceutical Industry
(London: Zed Books, 1990), p. 75.

4 Najmi Kanji et al., Drugs Policy in Developing Countries (London: Zed Books, 1992), p. 30.
Scrip, no. 1 (1987).



improve the way medicines are regulated, measures to improve the way they move
in international commerce, and measures to improve the way they are advertised
and used.3

Six months later, in May 1986, the World Health Assembly adopted the WHO
Revised Drug Strategy, which prescribed a series of actions to ensure the avail-
ahility of affordable essential medicines and strategies to improve the use of these
medicines (“the rational use of drugs”). The Revised Drug Strategy would become
the organization’s policy on medicine for decades to come.

Participants in the Nairobi conference discussed high drug prices, addressed the
fact that pharmaceutical research and development of medicines with real thera-
peutic value was lacking, compared with R&D on medicines that were only trivial
advances, and the need to stimulate local production of essential medicines in
developing countries to decrease the dependence on Western companies. For these
countries, local production was also seen as an industrial-development objective
as such. But notably, the subject of pharmaceutical patenting was nowhere on the
radar screen of this gathering of the world’s premier health experts and advocates.

Ironically, while the Revised Drug Strategy was being formulated, pharma-
ceutical companies were establishing an elite, high-powered lobbying group that
worked to include intellectual property in the agenda of the General Agreements
on Tariffs and Trade (GATT) framework, the predecessor of the WTO.4 It would
take another ten years before health advocates would make the link between
access to medicines and the GATT talks. Nevertheless, unknowingly, by expanding
the WHO'’s role in medicine policies, the Nairobi conference laid the foundation for
later activism on intellectual property issues and access to medicines.

TRADE CONCERNS EMERGE

Ten years after the historic Nairobi conference, the International Conference on
National Medicinal Drug Policies was held in Sydney, Australia, in 1995.5 Delegates
discussed most components that were considered essential to a sound medicine
policy: how to select essential medicines, what measures to take to increase access
to medicines, how to encourage the correct prescription by physicians and the
proper use by consumers of medicines, how to establish government regulations
that ensure that medicines are effective, safe, and of good quality, and how to
regulate the drug industry and its drug-promotion practices.

It was at this conference that for the first time public-health advocates raised
the concern that the globalization of new international trade rules and the harmo-
nization of regulatory requirements would restrict countries” ability to implement
drug policies that would ensure access to medicine for all. These concerns came
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in particular from speakers from Latin America and Asia, who drew attention to
the long-term consequences of the introduction of twenty-year product patents—
as required by the WTO—in countries such as India and Argentina, which were
home to extensive generic-drug industries. Tellingly, some responded by suggest-
ing that the effects of patents could be countered with policies for the substitu-
tion of generic drugs. Of course, a generic version of a product is precisely what a
patent forbids. However, promoting generic medicines was a staple of the WHO's
medicine policy as articulated in the Revised Drug Strategy, because by encour-
aging competition between producers, the substitution of generics can result in
a reduction in the price close to marginal cost levels, and generic medicines are
on the whole a fraction of the price of brand-name medicines. Such contradictory
comments made it apparent that even drug-policy experts at the time had a very
limited understanding of the ramifications of new international rules on intellec-
tual property.

Nevertheless, over the course of this meeting, delegates did come to recog-
nize their need to get a better sense of the consequences of new trade rules. And
the meeting recommended that the WHO and local governments investigate and
address the effect of agreements such as TRIPS on national medicine policies and
take action to ensure that health policies are primary where trade-related policies
are formulated.6

The debate quickly took hold when, at the next annual meeting of the WHO'’s
member states in 1996, health ministers debated for the first time the effects of
new WTO trade rules on access to medicines.” This debate was long overdue, con-
sidering that the WTO agreements were negotiated without input from health
experts and had already gone into effect.

ESSENTIAL MEDICINES AND INTELLECTUAL PROPERTY AT THE WHO:
FROM RED BOOK TO BLUE BOOK

The public-health advocates coordinated by Health Action International first
raised concerns about the consequences of globalization and international trade
agreements for drug access during the 1996 World Health Assembly. They sought
to get the WHO to intervene in intellectual property issues because it became
apparent that the GATT negotiators had drawn up the rules without any consid-
eration for health issues. The assembly debated a resolution on the Revised Drug
Strategy.8 As a result of Health Action International’s intervention, the resolution
included a request for the WHO to study and report on the impact of the work
of the WTO with respect to national drug policies and essential drugs and make
recommendations for collaboration between the WTO and the WHO. This was
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important, because it gave the WHO a mandate to develop work on the effects of
the new WTO rules, which was a new terrain for the organization.

This resolution gave the WHO the mandate to publish, in 1998, the first guide
with recommendations to member states on how to implement TRIPS while limiting
the negative effects of higher levels of patent protection on drug availability.9 The
response to this guide from the United States and a number of European countries
was swift and fiercely negative. In particular, the United States, working very closely
with drug-company lobby groups, pressured the WHO to withdraw the publication,
calling the book “an outrageous and biased attempt to mold international opinion.”10

Initially, the WHO withdrew the publication —which, because of its red cover,
became known as “the red book” —and reissued it with some minor changes and
an annex containing presentations by different parties reflecting different views
on the issue of pharmaceutical patenting, but this time with a blue cover. Dr. Gro
Harlem Brundtland, who had just been elected director general of the WHO, did
not yield to the pressures and instead organized a meeting at which she invited
a number of parties to express their views. She also dealt with the criticisms that
the book held inaccurate information by inviting external reviews. The reviewers
found very little wrong with the report. While the U.S. action caused a delay in
publication, it did not succeed in suppressing the report. But sadly, in future WHO
work on trade and intellectual property issues, this would be different.

The WHO's involvement in trade and intellectual property issues would remain
highly controversial in the years that followed. The simple emphasis that the WHO
placed on public-health needs over trade interests was perceived as a threat to the
commercial sector of the industrialized world. In particular, a greater role for the
WHO in issues related to TRIPS created considerable concern within the pharma-
ceutical industry, which lobbied hard against it.

A draft resolution discussed at the 1998 WHO Executive Board, the governing
body of the WHO responsible for preparing the annual World Health Assembly,
called on the WHO member countries to ensure that public health, rather than
commercial interests, would have primacy in pharmaceutical and health policies.
The resolution further referred to TRIPS and asked the WHO director general to
analyze the effects of new trade agreements on health and to develop measures to
counter these effects.

In 1998, in response to this draft resolution on the Revised Drug Strategy and
in reference to “considerable concern among the pharmaceutical industry,” the
position of the European director general for trade of the European Commission’s
position was “No priority should be given to health over intellectual property
considerations.”™

The WHO Executive Board established an ad-hoc group chaired by France to
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prepare for the discussions on the Revised Drug Strategy at the World Health
Assembly in 1999. The issue of trade agreements with regard to intellectual
property and access to medicines had been put on the agenda of the WHO and
was there to stay. The Executive Board ad-hoc group organized a five-day
meeting, including a one-day hearing with interested parties. It concluded
its work with a proposed resolution that was sent to the Fifty-Second World
Health Assembly.12

That was also the year during which NGOs increased their involvement in the
trade and health debates. In anticipation of the 1999 Seattle WTO ministerial con-
ference, there was a flurry of activity and networking that strengthened the base
of knowledge that NGOs had about intellectual property and their ability to mobi-
lize quickly in relation to the issue, fuelled by the “health primacy” debates at the
World Health Assembly and against the backdrop of a South African court case in
which a group of thirty-nine pharmaceutical companies had taken South Africa to
court over its Medicines and Related Substances Control Act, claiming that some
of its provisions that could be used to supply patients with cheap medicines were
not compliant with WTO standards.13 A key coalition of groups consisted of Health
Action International, the Consumer Project on Technology (CPTech, now Knowl-
edge Ecology International, KEI), Act Up—Paris, the Health GAP coalition, Oxfam,
and the Access to Medicines campaign of Médecins Sans Frontiéres (MSF). These
groups worked in close collaboration with national treatment-action groups in var-
ious countries, notably in Thailand, Brazil, India, and South Africa.

The resolution adopted by the World Health Assembly in 1999 strength-
ened the WHO's role in intellectual property issues.14 The text no longer called
for the “primacy of health over trade,” but noted the importance of “ensur-
ing that public health interests are paramount in pharmaceutical and health
policies.” This is certainly a departure from the coalition’s initial intention, but
it did put the health advocates at the table of trade negotiations, as the subse-
quent developments at the WTO TRIPS Council and the Doha WTO ministe-
rial conference would show.?> The resolution also urged countries to look into
the options they have under current trade rules to safeguard access to essential
medicines, a clear reference to the flexibilities available under the TRIPS Agree-
ment, such as compulsory licensing, which allows governments to overcome
patents and produce, import, export, and market generic versions of a pat-
ented drug. Most importantly, the assembly requested that the WHO assess the
health implications of trade agreements, which was understood to mean the
WTO TRIPS Agreement, with a view to assisting countries to mitigate the nega-
tive effects of this agreement. This was in response to countries” calls on the
WHO for technical assistance in implementing TRIPS flexibilities. In summary, the
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UPDATING AND DISSEMINATING THE WHO’S MODEL LIST OF ESSENTIAL DRUGS

In 2001, the WHO, prompted by groups such as Médecins Sans Frontiéres” campaign
for access to essential medicine and various academics,’ embarked on a process to
change the way new medicines were included in the WHO Model List of Essential
Drugs. Over time, the requirement that an essential medicine be affordable had
become a barrier to the inclusion of newer medicines. New medicines that are widely
patent protected tend to be available at monopoly prices only because of the lack
of generic competitors. In practice, this meant that the WHO was reluctant to label
such products as “essential,” because governments would not be able to afford them,
and purchase of expensive medicines would be to the detriment of the treatment
of other diseases. As a result, antiretroviral medicines needed to treat people living
with AIDS were not on the list. In a world where over forty million people are infected
with HIV and eight thousand die from AIDS every single day, maintaining the position

i@

that proven-effective antiretroviral medicines are “not essential” became absurd and
risked making the WHO Essential Drugs List irrelevant.

By questioning the affordability criteria for including a medicine on the list, NGOs
and health experts made two points: First, the primary criteria for defining an essen-
tial medicine should be the medical need for that product, and second, once a prod-
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v

uct is labeled “essential,” it should be affordable and available to the individuals and

communities that need access to it.

The 2002 definition of essential medicines changed. It stressed the need for
essential medicines to be available at a price the individual and the community can
afford.2 The new definition implied that governments have an obligation to assure
the availability and affordability of these products. And a high price was no longer
a barrier for inclusion in the list. With this measure, the WHO anticipated that the
Essential Drugs List, on which national essential drugs lists are based, could become
a useful tool for selecting candidate drugs for compulsory licensing or other cost-
containment measures.

1 Pierre Chirac and Richard Laing, “Updating the WHO Essential Drugs List,” Lancet 357,
no. 9262 (April 7, 2001): p. 1134.

2 The 2002 definition of essential medicines reads: “Essential medicines are those that
satisfy the priority health care needs of the population. They are selected with due
regard to public health relevance, evidence on efficacy and safety, and comparative
cost-effectiveness. Essential medicines are intended to be available within the context
of functioning health systems at all times in adequate amounts, in the appropriate dos-
age forms, with assured quality and adequate information, and at a price the individual
and the community can afford. The implementation of the concept of essential med-
icines is intended to be flexible and adaptable to many different situations; exactly
which medicines are regarded as essential remains a national responsibility.” World
Health Organization, “Essential Medicines,” available on-line at http://www.who.int/
topics/essential_medicines/en (last accessed February 26, 2010).
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Médecins Sans Frontiéres Campaign

for Access to Essential Medicines poster
calling attention to the fact that patent-
based companies neglect the needs of
people in developing countries (Médecins
Sans Frontiéres).

resolution amended the Revised Drug Strategy to enable the WHO to start work
in an area previously the exclusive domain of trade negotiators and intellectual
property lawyers.

Subsequent resolutions of the World Health Assemblies have further strength-
ened the WHO’s mandate in the trade arena. In May 2001, the World Health
Assembly adopted two resolutions in particular that had a bearing on the debate
over TRIPS.16 The resolutions addressed the need to strengthen policies to increase
the availability of generic drugs and the need to evaluate the impact of TRIPS on
access to drugs, local manufacturing capacity, and the development of new drugs.
Each time, the adoption of these resolutions required massive mobilization by
civil-society groups. The coalition of NGOs mentioned above had gained strength.
Since the 1999 WTO Seattle conference, it was active on two fronts in Geneva: the
WTO TRIPS Council and the WHO itself. The South African court case in which
thirty-nine multinational drug companies sued South Africa over the access provi-
sions in its Medicines Act helped to advertise globally the need to push back the
commercial lobby in favor of a more health-oriented international trade agenda.
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ESSENTIAL MEDICINES AND COMPULSORY LICENSING

According to the WHO Revised Drug Strategy, essential medicines should be avail-
able at a price that the individual and the community can afford. Before TRIPS,
some developing countries assured cost containment by excluding medicines or
“essential medicines” from patentability. For example, until 1991, only manufactur-
ing processes for the preparation of medicines were patentable in the countries of
the Andean Community —not the medicines themselves. Following the introduc-
tion of pharmaceutical product patents in 1991, the Andean Community adopted
a declaration that provided that “inventions related to pharmaceutical products
included in the WHO Model List of Essential Drugs” —the Essential Medicines
List—should not be patentable.” This measure was taken to prevent abusive pric-
ing of essential medicines that could result from the new patent rules.

Venezuela, with support from the Andean group and other developing coun-
tries, in particular South Africa, proposed at the Third Ministerial Conference of
the WTO in Seattle in 1999 to amend TRIPS to create a new exception to patentabil-
ity for medicines on the WHO Essential Medicines List.18 A counterproposal led by
the European Community was “to issue...compulsory licenses for drugs appearing
on the list of essential drugs of the World Health Organization.”1® At that time,
only about 11 of the 306 products on the WHO Model List of Essential Drugs were
patented in certain countries.2° The adoption of the EC proposal would have seri-
ously limited the scope of compulsory licensing, because TRIPS does not limit
such licensing to particular circumstances, as the EC proposal would have done.
The Seattle WTO ministerial conference collapsed and never reached a conclusion.
Nevertheless, since then, the effect of the globalization of patent rules on access to
essential medicines has been on the agenda not only of the WHO, but of numerous
trade and health forums, ultimately leading to the adoption of the declaration on
TRIPS and public health at the Fourth Ministerial Conference of the WTO that took
place in Doha, Qatar. The WTO Doha Declaration established the primacy of health
over commercial interests after all.

CONCLUSION

Since 2001, as a result of the strengthened Revised Drug Strategy, the WHO's work
program on pharmaceuticals and trade now includes the provision of policy guid-
ance and information on intellectual property and health to countries for monitoring
and analyzing the effects of TRIPS on access to medicines.2! However, until today,
the WHO leadership has been overly cautious in fulfilling this mandate. For exam-
ple, the publication of guidance to countries about how to deal with pharmaceutical
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patents in case of access barriers remains problematic, and only one WHO staff
member is working on intellectual property and medicines. The WHO director-
general, Dr. Margaret Chan was initially critical of Thailand’s decision in 2006 to
issue compulsory licenses for three drugs on the national essential drugs list,22
despite the fact that this is a decision Thailand can lawfully make under interna-
tional and Thai law. She urged the Thai government to enter into negotiations with
pharmaceutical companies, a line that was being pushed by the United States and
not required by law.23 She reversed her position after heavy criticism from devel-
oping countries, AIDS groups, and NGOs.24

Since then, Thailand has asked the WHO for technical assistance. The Thailand
compulsory license case is illustrative of the failure of the WHO to this day to pro-
vide both technical and political support to the use of the TRIPS flexibilities. This
is all the more alarming since numerous World Health Assembly resolutions have
asked the WHO director general to step up work in this field, and this work has
been formally part of the WHO medicine strategy since the 1999 revisions of the
Revised Drug Strategy.

The story of the Revised Drug Strategy shows that even with all the right reso-
lutions on the books, in the end, moving the health agenda forward also requires
leadership and political courage.
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The Doha Declaration on TRIPS and Public Health:
An Impetus for Access to Medicines

Sangeeta Shashikant

Today approximately two billion people worldwide —one-third of the world’s pop-
ulation—do not have access to the essential medicines they need. In some of the
lowest-income countries in Africa and Asia, this figure rises to more than half of
the population.

These statistics reveal that despite the significant technological advances made
by humankind in the medical field, getting medicines to those who need them
remains a major challenge for the international community. Access to essential
medicines, a fundamental element of the universal human right to health, depends
on several factors, such as prices, rational medicine-selection processes, sustain-
able financing, and reliable health-care and supply systems.1

However, the price factor can be determinative all by itself, and price is liter-
ally a matter of life or death when a deadly disease is treatable. It also can deter-
mine whether the government will be able to provide treatment to its people or
whether an individual will be able to obtain the treatment that he or she requires.
The problem of high prices has been observed by the international community in
the context of treatable infectious diseases such as HIV/AIDS and malaria. For
example, in 2000, for a triple-combination antiretroviral treatment of stavudine
(d4T) plus lamivudine (3TC) plus nevirapine (NVP), the price of the lowest-priced
branded treatment was about $10,439 for a year’s supply.2 The high price tag meant
patients living with HIV/AIDS would not be able to afford treatment and would
be condemned to death. However, the availability of generic versions of branded
medicines led to significant price reductions. In 2001, Cipla Ltd., a generic producer
based in India, offered the same combination for $350. Over time, with more com-
petition, this cost has been reduced to $99.3 Reduced prices for antiretroviral treat-
ment have been a crucial factor in the scaling up of HIV/AIDS treatment.

As can be seen from the example of HIV/AIDS, competition among mul-
tiple manufacturers is essentially the reason for reduced prices. However, the
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existence of competition has very much been threatened since the coming into
force of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agree-
ment of the World Trade Organization (WTO) in 1995. TRIPS for the first time set
out minimum standards and requirements for the protection of intellectual prop-
erty rights—for example, trademarks, copyrights, and patents. It obliges all WTO
members to adopt and to enforce high standards of intellectual property protec-
tion derived from the standards used in developed countries, except where pro-
vision for a transition period that delays the implementation of the agreement
is made.4

Many development experts are of the view that TRIPS has very significantly
tilted the balance in favor of the holders of intellectual property rights, most of
whom are in developed countries, vis-a-vis consumers and local producers in
developing countries and vis-a-vis development interests.> The minimum twenty-
year patent protection required by TRIPS allows a pharmaceutical company
monopoly over the production, marketing, and pricing of patent-protected medi-
cines. This period can be further extended by the company through the use of
various strategies, such as applying for patents on usage, dosage, or combinations
of drugs —a practice commonly known as “evergreening,”® thus keeping the drug
free from competition and enabling high pricing. TRIPS further mandates that pat-
ents have to be given for both products and processes in all fields of technology.”
Whereas previously, many developing countries excluded crucial sectors such as
medicines and chemicals from patentability, this is no longer an option. By vir-
tue of TRIPS protection, no generic equivalent can come into the market until the
twenty years of patent protection have expired unless TRIPS flexibilities —mea-
sures such as compulsory licensing or parallel importation of drugs, exceptions
to patent rights, exclusions from patentability, and transition periods—are used,®
thus denying patients cheaper alternatives.

While the situation was problematic prior to 2005, it is anticipated that it will
worsen in the years to come. Médecins Sans Frontiéres (MSF) is already talking
about the “return of the price crisis” that was seen in 2000, when life-saving anti-
retrovirals were priced out of reach of those in need. For example, introducing
more recent drugs in anti-AIDS combination therapy because of the emergence
of resistance to older treatment would today increase the annual cost of treating
an adult for one year in a developing country from $99 to $426. Since everyone in
therapy today is expected to need these newer therapies at some point, the escala-
tion in cost will have dire consequences for AIDS programs.

The main reason why cheaper generic alternatives were possible for older
antiretroviral products is that there were no patents in some developing coun-
tries with vibrant generic pharmaceutical industries. India, for example, was free
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from product patents for medicines used to manufacture and supply generic medi-
cines to the rest of the world. However, beginning in 2005, India, known as the
pharmacy of the world, has had to comply with its TRIPS obligations and permit
the patenting of pharmaceutical products. Therefore, the possibility of supplying
affordable generic medicines in the future for new drugs seems rather bleak.?

Such concerns about TRIPS and its overall impact on access to affordable
medicines sparked an international debate. Public-health crises afflicting many
countries in the developing world, particularly in sub-Saharan Africa, and the
strong-arming of developing countries by developed countries fuelled the debate,
focusing intense public attention on the manner in which intellectual property
protection affected people’s lives and governments” ability to take measures to
protect public health.

THE DOHA NEGOTIATIONS

The TRIPS Agreement is the result of a process of intense negotiations during the
Uruguay Round of the General Agreement on Tariffs and Trade. It thus reflects an
uneasy, delicate compromise between the developed countries, which sought high
levels of intellectual property protection, and the developing countries, which
sought to ensure that a degree of flexibility or policy autonomy was retained in
interpreting and implementing TRIPS. Initially, the developing countries resisted
inclusion of an agreement on intellectual property protection as part of the WTO
agreements, but later accepted it in exchange for gains they hoped to obtain in
other areas, such as agriculture.10

Thus, during implementation of the agreement, the differing socioeconomic and
political interests of the WTO members resulted in differing interpretations of cer-
tain provisions in the TRIPS Agreement, leading to tensions between the develop-
ing countries, which wished to make use of flexibilities such as compulsory licens-
ing, parallel importation,’ and so on for purposes of improving access to affordable
medicines, and the major developed countries, as well as their pharmaceutical
industries, which did not wish to see the developing countries exercise their rights.

As a result of these tensions, in February 1998, the South Africa Pharmaceu-
tical Manufacturers Association and thirty-nine other pharmaceutical manu-
facturers, mostly multinational, brought a lawsuit against the South African
government for allegedly violating the TRIPS Agreement and the South African
Constitution. The government had introduced an amendment to its 1997 Medicines
and Related Substances Control Act to include provisions such as the substitu-
tion of generics for out-of-patent medicines, as well as transparent pricing and
parallel importation.

THE DOHA DECLARATION
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Activists worldwide, led by the South African Treatment Action Campaign, an
AIDS activist organization, rallied in support of the South African government. To
protest against the lawsuit, these activists held rallies in different key cities, sent
letters to the plaintiffs in the South African lawsuit and other influential officials,
made joint statements, and held press conferences condemning the industry’s
attempt to derail implementation of the Medicines Act and demanding that the
companies withdraw the lawsuit.

Various other groups also mounted direct-action campaigns against the compa-
nies. For example, activists from ACT UP New York, ACT UP Philadelphia, and the
Health GAP (Global Access Project) Coalition occupied GlaxoSmithKline’s investor-
relations office in Manhattan, using chains to lock down the office.12 GlaxoSmith-
Kline was a lead plaintiff in the lawsuit. The suit soon became a public-relations
nightmare for the companies, and they finally withdrew it in 2001.13 Public pres-
sure also forced developed-country governments such as the United States and
those in Europe that were initially supportive of the industry’s action to withdraw
their support.

In one instance, strategically savvy AIDS activists disrupted Vice President Al
Gore’s presidential campaign with a series of protests over his support for the U.S.
policy of pressuring countries such as South Africa not to use TRIPS flexibilities.
Demonstrations organized by ACT UP and the national coalition AIDS Drugs for
Africa saw activists waving banners dubbing the Gore 2000 campaign “Apartheid
2000” and declaring “Gore’s Greed Kills.”14 “On one occasion,” Karine Cunqueiro
notes, “demonstrators displayed a life-size marionette of Gore, the strings of which
were manipulated by effigies of drug-company executives.”5 These actions placed
the issue in national media and on the national political scene, eventually leading
to the U.S. government’s withdrawal of its support for the lawsuit.16

In 2001, the United States initiated a complaint against Brazil in the WTO dis-
pute-settlement system over Brazil’s national law on compulsory licensing, which
included a “local working” requirement. Under that provision, holders of patent
rights in Brazil are required to manufacture the protected product in the country.
If companies do not follow this requirement, after three years, Brazil can issue
a compulsory license. The United States argued that the law violated the TRIPS
Agreement by discriminating against U.S. patent owners and restricting patent
holders’ rights. Brazil responded that the law was consistent with the provisions
and spirit of TRIPS, as well as with the Paris Convention for the Protection of
Industrial Property.17

The complaint by the United States to the WTO was seen as a “warning shot”
by the Bush Administration to the developing countries that had hopes of using
the flexibilities provided by the TRIPS Agreement and South-South cooperation
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to develop local pharmaceutical production capabilities and to break their depen-
dence on multinational pharmaceutical companies.’® The U.S. actions brought
fierce pressure from the international NGO community concerned about the nega-
tive effect of the complaint on Brazil’s successful AIDS program and on South-
South cooperation to ensure a sustainable supply of generic medicines.’® MSF
issued an international press release warning that the U.S. action at the WTO not
only threatened Brazilian AIDS policy, but would “also intimidate countries which
would like to take up Brazil’s offer to help them produce AIDS medicines.”20 The
Treatment Action Campaign also issued a statement denouncing the WTO com-
plaint as an attempt “to destroy Brazil’s generic pharmaceutical industry,” charg-
ing that “it will not only hamper access to medicines for Brazil”s 500,000 people
with HIV, but also many Third World countries which are hoping to import Brazil’s
cheap medicines and to accept Brazil’s offer of knowledge transfer.”21 The US with-
drew the complaint in June 2001.

These events are only two of the more prominent manifestations of the con-
flicts arising from differing interpretations of the TRIPS provisions and from
political and economic pressure asserted by the United States and other devel-
oped countries against developing countries to change policies in favor of their
pharmaceutical industries.22 The conflicts and the vocal voice of the international
NGO community highlighted the importance of reaching a common understanding
about TRIPS and WTO members’ right to take measures to promote public health.
Pronouncements on the issue of trade and health by international organizations
such as the WHO, the UN Sub-Commission for the Protection and Promotion of
Human Rights, and the United Nations Development Program also added impetus
to the movement for access to affordable medicines.23

On June 20, 2001, for the first time ever, the WTO Council for TRIPS held a
special session on TRIPS and public health.24 This historic meeting was a response
to the Africa Group’s call at the TRIPS Council to confront the problem of access to
medicines due to high prices resulting from intellectual property protection and to
discuss the interpretation and application of the relevant provisions of the TRIPS
Agreement with a view to clarifying flexibilities by which members are entitled to
gain access to medicines. Fifty developing countries put forward a joint paper pre-
senting their common legal understanding of some of the TRIPS Agreement’s key
provisions (that is, its objectives, principles, nature, and scope), and of the agree-
ment’s requirements for the protection of undisclosed information and patent flex-
ibilities such as compulsory licensing and parallel importation.25 Such an initiative
was a key move in a context in which, on a regular basis through the press and by
other means, the developed countries and pharmaceutical companies were misrep-
resenting TRIPS flexibilities as much narrower than they were.
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Zimbabwe, on behalf of the Africa Group, proposed that the Doha Ministe-
rial Conference to be convened later in the same year issue a special declaration
to affirm a common understanding that the TRIPS Agreement does not prevent
members from taking measures to protect public health, adding that “this assur-
ance and guarantee was needed to enable governments to adopt measures to pro-
tect public health, without fear of litigation, at national level or at the WTO, or
bilateral pressures being applied on them.”26 NGO activities at national, regional,
and international levels heightened the urgency of the need to heed the call of the
developing countries. For example, on the eve of the special session, more than
one hundred NGOs, led by MSF, Oxfam, and the Third World Network, called for
a “pro-public health” interpretation of the TRIPS agreement and the use of TRIPS
safeguards and exceptions. Some civil-society groups in the Global South went as
far as to request that the TRIPS Agreement be taken out of the WTQ.27

The reaction of the developed countries at the first special session to the stance
taken by the developing countries was mixed, varying from acceptance to plain
opposition. Norway was perhaps the most supportive of the developing countries’
positions. On the links between patents, price, and access to medicines, it recog-
nized that the price of medicines “does make a difference,” especially in the case
of poor people in developing countries who have to pay out of pocket for health
care. It also agreed on the need for more legal clarity on the TRIPS provisions. The
US took a hard-line position that strong patent regimes can produce benefits for
developed and developing countries and refused to acknowledge the concerns of
developing countries over TRIPS implementation and access to affordable medi-
cines.28 Tt also challenged proposals put forward by the developing countries. A
U.S. representative is reported to have said that “as long as you cannot come up
with concrete examples, we remain unconvinced of the problem.”29 The European
Commission agreed on a number of points put forward by the developing coun-
tries. However its position was received with much skepticism by many developing
countries and NGOs, because there was concern that the issue of TRIPS and public
health would be used as part of a negotiating strategy to be traded against other
issues during the Doha Ministerial Conference. Overall one clear message of the
industrialized countries was that they would not agree to any diminution in the
TRIPS standard of intellectual property protection.30

Despite the hard-line positions taken by some developed countries, determined
developing countries with support from NGOs persisted jointly in advocating for
a favorable outcome. At a meeting in September, the Africa Group, with nineteen
other developing countries, presented a draft text for a ministerial declaration on
TRIPS and public health. It proposed political principles that would ensure that
TRIPS would not undermine the legitimate right of WTO members to formulate
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their own public-health policies and provided clarifications for provisions related to
compulsory licensing, parallel importation, protection of undisclosed information,
and production for export to a country with insufficient production capacity.3!

The United States, Japan, Switzerland, Australia, and Canada circulated an
alternate draft, stressing the importance of intellectual property protection for
research and development and arguing that intellectual property contributes to
public-health objectives globally. It further sought to limit the use of flexibilities to
crisis and emergency situations.

The different proposed texts became the basis of engagement between a key
group of some twenty delegations from developing and developed countries, but
with little result. The parties repeatedly arrived at a deadlock. Major industrial-
ized nations blocked language that would declare that “nothing in the TRIPS shall
prevent Members from taking measures to protect public health” and instead
insisted on formulations that would restrict flexibilities available to the developing
countries.32 The deadlock continued into the Doha Ministerial Conference, because
the developing countries refused to be fobbed off with a declaration that had no
value added and that in fact sought to restrict or to reduce the currently available
flexibilities.33

During the Doha preparatory meetings, the United States and others (often
sounded out for compromise by the WTO Secretariat), proposed language to the
effect that the declaration would be “without prejudice to the rights” or would
“preserve the rights” or should not be construed as “adding to or diminishing the
rights” of the developed countries under the TRIPS Agreement for fear that the
declaration could lead to changes in TRIPS. Key developing-country negotiators
felt that if these terms were accepted, it would make “nonsense” of the declara-
tion.34 In the final agreed-upon text of the declaration, none of these elements are
included. From the beginning, the aim of the developing countries was to obtain
recognition that nothing in the TRIPS Agreement should be interpreted as pre-
venting members from adopting measures necessary to protect public health.35
They were frustrated by the opposition and pressure exerted on the developing
countries by the pharmaceutical industry of the developed countries, backed by
their governments.

NGOs such as MSF, Oxfam, and the Third World Network also kept pressure on
the industrialized countries, charging them with echoing the views of the pharma-
ceutical companies and with frustrating developing-country efforts at the WTO to
improve access to medicines in poor countries.36

The chair of the WTO General Council, Stuart Harbinson, presented a text with
two options, which became the basis for Doha negotiations. The first option:
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Nothing in the TRIPS Agreement shall prevent Members from taking measures to
protect public health. Accordingly, while reiterating our commitment to the TRIPS
Agreement, we affirm that the Agreement shall be interpreted and implemented in a
manner supportive of WTO Members’ right to protect public health and, in particu-
lar, to ensure access to medicines for all.

In this connection, we reaffirm the right of WTO Members to use, to the full, the

provisions in the TRIPS Agreement which provide flexibility for this purpose.
The second option:

We affirm a Member’s ability to use, to the full, the provisions in the TRIPS Agree-
ment which provide flexibility to address public health crises such as HIV/AIDS and
other pandemics, and to that end, that a Member is able to take measures neces-
sary to address these public health crises, in particular to secure affordable access
to medicines. Further, we agree that this Declaration does not add to or diminish the
rights and obligations of Members provided in the TRIPS Agreement. With a view to
facilitating the use of this flexibility by providing greater certainty, we agree on the

following clarifications.

The first option was widely supported by the developing countries and public-
interest civil-society groups. The United States, Switzerland, Japan, Australia,
Canada, Korea, and some other developed countries supported the second option,
because they viewed the first one as attempting to override the TRIPS rules.37

The second option, while seemingly meeting public-health concerns, reduces
the rights of member countries to take actions on grounds of public health by
narrowing those rights only to situations of “pandemics,” which health special-
ists describe as diseases that are universal or affect populations across countries
and continents. However, the position of the Western countries was hard to main-
tain for very long in light of the fact that prior to the Doha Ministerial Confer-
ence, Canada and United States had threatened to override Bayer AG’s patent on
the antibiotic ciprofloxacine (Cipro™) to deal with the shortage and high price of
the product following letter-born anthrax attacks in 2001.38 Brazil, India, and the
Africa Group used the occasion to argue that they should be allowed the same
discretion when it came to patented drugs for AIDS and other diseases. Health
activists took the opportunity to highlight the hypocrisy and double standards of
industrialized countries.39

After days of negotiation in Doha, members settled on a compromise text,
which now forms paragraph 4 of the Doha Declaration:40

We agree that the TRIPS Agreement does not and should not prevent Members

from taking measures to protect public health. Accordingly, while reiterating our

SHASHIKANT



commitment to the TRIPS Agreement, we affirm that the Agreement can and should
be interpreted and implemented in a manner supportive of WTO Members’ right to
protect public health and, in particular, to promote access to medicines for all.

In this connection, we reaffirm the right of WTO members to use, to the full, the

provisions in the TRIPS Agreement, which provide flexibility for this purpose.

The second part of the paragraph confirms one of the key points pushed by the
developing countries: that in implementing the TRIPS Agreement at the national
level, there is flexibility, and thus room to maneuver, to meet public health needs.

In the context of paragraph 4, the declaration then goes on to reaffirm coun-
tries’ right to grant compulsory licenses, as well as “the freedom to determine the
grounds upon which such licenses are granted,” including “the right to determine
what constitutes a national emergency or other circumstances of extreme urgency,”
both of which are grounds for issuing compulsory licenses. It adds, “public health
crises, including those relating to HIV/AIDS, tuberculosis, malaria and other epi-
demics, can represent a national emergency or other circumstances of extreme
urgency.” It also reaffirms the right of members freely to establish their regimes for
defining when the rights of a holder of intellectual property are exhausted.4!

An issue that was not resolved in Doha, but that the Doha Declaration acknowl-
edges, is the problem of WTO members with insufficient or no manufacturing
capacities in the pharmaceutical sector facing difficulties in making effective use of
compulsory licensing under the TRIPS Agreement.42 The problem, which has since
come to be known as the “paragraph 6 problem,” is that most developing coun-
tries have inadequate or no manufacturing capacity, and those that do, once they
implemented the TRIPS Agreement in 2005 (due to the expiration of the transition
period) and thus allowed the patenting of pharmaceuticals, would not be able to
meet the needs of other countries. This was because of a condition in the TRIPS
Agreement that when a compulsory license is issued, the license shall be predomi-
nantly for domestic supply,43 thus restricting the amount that may be exported.

Discussion on the solution to the paragraph 6 problem was the subject of heated
debates in the WTO between 2001 and 2005.44 Although the matter was eventu-
ally resolved in 2003 through a WTO decision of August 30, 2003,4> which later, in
2005,4 was accepted by WTO members as an amendment to the TRIPS Agreement,
the solution agreed to by member states has been criticized severely by public-
health groups for being burdensome to both exporting and importing countries.4”

A major achievement, however was the agreement not to limit the declara-
tion to a list of diseases. The final text recognizes “the gravity of the public health
problems afflicting many developing and least-developed countries, especially
those resulting from HIV/AIDS, tuberculosis, malaria and other epidemics.”48
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There were other victories for the developing countries in the declaration, as
well. It extended the transition period for least-developed countries, so that they
did not have to implement provisions on patent protection for pharmaceuticals
and protection of undisclosed information until 2016, without prejudice to the
right to seek other extensions.49 Initially, the deadline for the transition period for
least-developed countries was 2006. It also recognized concerns about the effects
of intellectual property rights on prices, although on the insistence of developed
countries, a statement about the importance of the intellectual property system
prefaces the acknowledgement.

THE ROLE OF NGOS IN THE ACCESS DEBATE

It is undeniable that campaigning by the NGO community contributed signifi-
cantly to greater awareness and heightened discussion about TRIPS and its effects
on access to affordable medicines and to the Doha outcome on TRIPS and public
health. In fact, one factor that led to the developing countries forming a coalition
and making demands in the WTO was NGO activism and lobbying, as well as the
media publicity surrounding the issue of access.

NGOs raised awareness internationally about high drug prices, about the
reduced availability of quality generic alternatives, about inadequate research
and development into tropical diseases, about bilateral pressures on the devel-
oping countries to adopt patent protection that would exceed the TRIPS require-
ments, and about the double standards practiced by the developed countries, as
well as the bullying tactics of the pharmaceutical industry and several developed
countries. They drew attention to TRIPS provisions that could be used to increase
access, debunked myths put forward by the pharmaceutical industry and the
developed countries, and shamed individuals, entities, and even countries that
stood in the way of better access to affordable medicines for people living in
developing countries.

In March 1999, in Geneva, NGOs (the Consumer Project on Technology, Health
Action International, and MSF) organized the first international meeting specifi-
cally on the use of compulsory licensing to increase access to AIDS medicines.50
Later, in November, the same group organized Increasing Access to Essential Drugs
in a Globalized Economy, a conference in Amsterdam that brought together 350 par-
ticipants from fifty countries on the eve of the Seattle WTO Ministerial Conference.
Another significant event was the Oxfam workshop on TRIPS in Brussels in March
2001, which was attended by NGOs, experts, and diplomats.

These meetings are a part of many other important collaborative initiatives by
national and international advocates from the Global North and South, such as
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This graph shows the impact of the introduction of generic medicines on drug prices (Médecins Sans
Frontiéres, “Untangling the web of price reductions”).

the Consumer Project on Technology, MSF, Oxfam, Act Up—Paris, Health GAP, the
South African Treatment Action Campaign, the Third World Network, and others
to raise awareness about concerns regarding TRIPS and to call for urgent action
by WTO members. These meetings created awareness among NGOs and diplomats
from Geneva, mobilized a variety of NGOs around the issue of intellectual prop-
erty and access to medicines, and fostered a common NGO front.

Information disseminated by NGOs helped counter claims by the pharmaceu-
tical industry and by industry-funded entities, as well as by developed-country
governments; provided concrete arguments, as well as examples, concerning the
threat posed by patents to access to affordable medicines, and raised awareness of
the available flexibilities in the TRIPS Agreement, which proved invaluable, par-
ticularly in launching the access issue in the WTO and in the run-up to the Doha
Declaration.

MSF issued a report on market and public-policy failures leading to research-
and-development spending by the pharmaceutical industry on rich-country
lifestyle preoccupations (obesity, impotence, etc.) or me-too drugs (medicines
with very slight difference over existing compounds and involving no ‘inven-
tion” or clinical advance) and a virtually empty pipeline of drugs for neglected
diseases, thus countering claims that intellectual property protection encour-
ages innovation and research into diseases and availability of medicines.5
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Oxfam provided a briefing paper showing how the TRIPS rules would raise
the costs of vital medicines, with potentially disastrous implications for
poor countries.>2

NGOs also argued that the majority of important HIV/AIDS drugs were actu-
ally developed by the public National Institutes of Health and funded by taxpay-
ers’ dollars,53 and by way of concrete examples, they showed the threat of patents
to access to affordable medicines,54 rebutting claims that companies spend $500
to $800 million to develop a drug and that patents are not an important barrier to
accessing antiretroviral drugs in African countries.55

To keep up the pressure on the developed countries that were taking a hard
position during Doha negotiations, NGOs issued sign-on statements supporting
developing-country positions, mobilized media to investigate the issue of patents
and access and to write about it, and “named and shamed” countries, individu-
als, companies and any other entity that stood in the way of access to medicines.
Through actions such as phone calls, e-mails, and faxes, NGOs also repeatedly
placed pressure on the WTO Secretariat and its then director general, Mike Moore,
to acknowledge the right of developing countries to make use of the TRIPS flex-
ibilities. NGO actions grabbed media attention and created waves that Southern
and Northern governments simply could not ignore. Developed countries learned
that they could not get away with exerting trade pressures on developing coun-
tries or taking unfavorable positions without feeling repercussions, particularly
back in their home countries.>6 The campaigns also had some effect in persuading
developed countries such as the members of the European Commission to rethink
the proindustry stance they had taken.57

The developing countries also relied substantially on the input and expertise
of some civil-society groups in the formulation of papers and arguments for dis-
cussion and the drafting of texts during negotiations. The influence of documents
prepared by civil-society groups led the United States to remark during the special
session that members should “avoid documents circulated by other individuals and
organisations that lack the WTO’s expertise.”58 Without a doubt, close collabora-
tion between civil-society groups and developing countries before and during the
Doha Ministerial Conference was a pivotal factor in the success achieved there.

CONCLUSION: THE SIGNIFICANCE OF THE DOHA DECLARATION

The Doha Declaration represents a major political victory for the developing coun-
tries. Although it is only a political statement and does not modify the TRIPS
Agreement in any way, it has important legal implications. It provides an under-
standing of the purpose of the TRIPS Agreement in relation to public-health issues
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that should guide any future rulings by WTO dispute-resolution panels dealing
with such issues.>® The declaration gave developing-country governments a degree
of security in adopting national-level measures necessary to meet public-health
objectives, and several developing countries, such as Malaysia, Thailand, Indo-
nesia, Brazil, Zimbabwe, and Ghana, have since taken advantage of compulsory
licensing to gain access to affordable generic medicines.69 Many countries have
also amended their laws to include the various TRIPS flexibilities.

To the NGO community, despite the disappointment that the outcome was not
as strong or as legally binding as they had expected, the declaration was a big step
forward in the battle for affordable medicines. Today, the declaration has become
a common rallying platform for NGOs in persuading developing-country govern-
ments to take action to access affordable medicines and in holding developed-
country governments accountable for what they agreed to in Doha, particularly
that “the TRIPS Agreement does not and should not prevent Members from taking
measures to protect public health” and that “the Agreement can and should be
interpreted to protect public health and in particular, to promote access to medi-
cines for all.” The declaration is also invoked systematically by NGOs, policy mak-
ers, and others to counter developed countries” actions to pressure developing
countries through trade, partnership, and investment agreements and their unilat-
eral pressures to adopt intellectual property standards that go beyond the TRIPS
Agreement.

The Doha Declaration was adopted for many reasons. However, a particularly
notable reason is that a cohesive group of developing countries emerged to articu-
late their concerns about the effects of the TRIPS Agreement on access to medi-
cines and to advocate a common position. These countries were well prepared, and
with the support of NGOs, which maintained continuous pressure on the inter-
national community to do something concrete, mounted a strong case for urgent
action in the WTO to address the TRIPS drugs issue and an interpretation of the
TRIPS Agreement that enables national public-health measures.

The declaration evinces the possibility of winning a significant victory by
advocates of access to knowledge, even in the face of strong opposition, when alli-
ances are formed among developing countries and with concerned NGOs on major
public-policy issues that need attention. The strategies and tactics used by NGOs
and developing countries in the access debate, the collaboration between NGO
groups from the Global North and the Global South, and the strategic collaboration
between NGOs and developing countries provide very useful guidance and insight
for those working on other issues in the access to knowledge movement.
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An Uncertain Victory:
The 2005 Rejection of Software Patents
by the European Parliament

Philippe Aigrain

On July 6, 2005, the European Parliament voted by a large majority to reject the
Directive on the Patentability of Computer-Implemented Inventions proposed by
the European Commission Internal Market directorate-general.! This event marked
a milestone in the access to knowledge movement: For the first time, it obtained
a major political decision after a mass mobilization of citizens and civil-society
groups and a wide-ranging open debate reaching well beyond the action of spe-
cialized NGOs.

Software plays an essential role in many activities and fields of technology and
science. Europe’s legal recognition of software patents would have represented a
very severe blow to the existence of a freely usable common body of knowledge.2

Software is information, expressed in a formal language, about how to process
information. A computer program is a form of mathematical statement, and it is so
regardless of whether it is used in a computerized pasta machine, for text process-
ing, or to compute some exotic sort of number. Software has opened a new world
of information processing that has deeply transformed human activities: thought,
expression, communication, and creation. It has also changed the conditions of inno-
vation in many fields of technology. Technology still deals with what Richard Stall-
man has called “the perversity of matter”: the fact that material things break, heat
up, wear out, are hard to manufacture consistently, and can be combined one with
the other only at a very limited scale and with careful planning.3 But these core tech-
nological challenges have been localized, broken down into their components. Their
physical complexity has been confined. Some technical objects can be “reduced” to
information-processing modules taking their input from receivers and sending their
output to simple effectors. Sometimes, though, material, energetic, biological, or
systemic complexity resists such reduction. These are the most important technical
challenges in environmental or biological innovation, for instance. For example, a
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seed is more that just genetic material —it is also an environment in which the genes
will be expressed and in which the future plant will start developing.

The case for patents as an incentive to innovation and the effects of grant-
ing them are radically different in the information domain and in the physical
domain. Information-domain patents (software patents, genetic-information pat-
ents) lead to monopolies on the free reproduction of information and to arbitrary
prices completely disconnected from production and even research costs. Actually,
in the software domain, even much narrower monopolies, such as copyright, lead
to extreme dominant positions when they are combined with network effects. In
such cases, the effect of patents is to cement these monopolies. Because innova-
tion in software is combinatorial (combining components) and incremental (refin-
ing functionality) and often results from transferring an idea from one domain to
another, software patents block future innovation and its dissemination by creat-
ing patent thickets —accumulations of patents through which an innovator can no
longer find a possible way to create an innovation without infringing on patents.4
In contrast, for mechanical devices or chemical processes, patents can be worked
around, and this often results in new ways of dealing with material challenges.

Described at this general level, information-domain patents are excellent for
rent seekers, but useless, at best, and harmful most often, for innovation and access
to knowledge. However, the promoters of software patents are not found only in
pure-information industries such as proprietary software. Industry or research labs
that are active in mixed domains, such as consumer electronics or mobile-phone
devices, would like to have the best of both worlds: the plasticity and ease of inno-
vating in the software domain and the patent protection that has been judged use-
ful for material objects. They have summarized this view in a formula: “Why would
it be impossible for us to patent a phone or hi-fi, now that there is plenty of soft-
ware in it, when we were able to patent it before?” But what exactly do they want
to patent? Is it the phone’s physical components—for instance antennas, which
remain necessary in software radio and whose patentability is not disputed —or
a piece of software for the digital generation of a sine curve that is a pure math-
ematical method used in hundreds of fields other than telephony?5 This distinction
became the nexus of the software-patents debate, and one of the most surpris-
ing outcomes of the debate was to see a few members of the European Parliament
becoming able to argue in detail with industry lobbyists on such complex issues.

In July 2005, after the vote to reject the proposed directive on patentability,
there were shouts of victory from many sides. The almost unanimous vote was
obtained by a mix of antisoftware-patent votes and prosoftware-patent votes. The
former were pleased to reject the directive, since it did not appear possible to obtain
majority for a text that would make a clear and updated statement that software
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and software-based information-processing methods are not patentable. The latter
were resigned to rejecting the directive when it became clear that a prosoftware-
patent text would never obtain majority. There is little doubt that at least the vote
was a defeat for those who wanted to turn the practice of the European Patent
Office of granting patents on software and software-based information-processing
methods into law. However, the situation after this vote is one of great uncertainty,
since the practice remains. This essay intends to help the reader understand what
made possible this outcome and where things stand today in Europe.

BATTLES OVER SOFTWARE PATENTABILITY PRIOR TO 2005

To do so, we need to begin with a bit of perspective.t Ten years before the vote of
July 6, 2005, the European Parliament had already rejected a directive extending
the scope of patentability. On March 1, 1995, the European Parliament rejected by
240 votes to 188 (with 23 abstaining) a directive that permitted the patenting of
gene sequences and of organisms that contain modified or otherwise patentable
gene sequences. However, it took only three years for this victory to be reversed,
with the adoption of Directive 98/44 by the European Parliament in 1998. During
these three years, an innovative combination of lobbying techniques was put in
place by industry players, a mix of agrifood biotech and pharma biotech compa-
nies that were interested in gene-sequence patentability.”

Part of the innovation in these efforts lay in the use of new forms of rhetoric.
In the drafting of legal documents, the normative form is to define the scope of a
permission or an interdiction by a sequence of alternate statements such as “Free-
dom of expression is a fundamental right, however, its exercise can be restricted
by judicial authorities based on established reasons of national security or the pro-
tection of persons.” When this form of legal discourse is used, the substance lies
in the second provision. Directive 98/44 used this normative form by first stat-
ing that human gene sequences are not patentable inventions, because they are
discoveries, but then claiming that they are patentable “when they are isolated
from the human body or otherwise produced by means of a technical process.”
Because any gene sequence that is known is always isolated or otherwise produced
by a technical process, this amounted to saying: “Human gene sequences are not
patentable inventions, but are patentable inventions.” Opponents denounced this
rhetoric as analogous to Orwellian Newspeak, but were unable to prevent the
directive from being adopted. However, civil-society groups quickly developed the
ability to detect such rhetorical sleights-of-hand, and they were quick to detect its
repeated use in the 2002 proposal for a directive on the patentability of computer-
implemented inventions, in which the term “computer-implemented inventions,” a
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neologism, was defined as referring to the underlying principles of software. This
allowed those who drafted the proposal to say, in effect, “Software or algorithms
remain unpatentable, but they can be patented under the name of computer-
implemented inventions.” Such Orwellian tactics were successful, however, and
efforts to promote the patentability of software continued in Europe right up to
the victory of patentability opponents in 2005.

Software patents were progressively recognized in the United States from the
end of the 1980s on and became common in the 1990s.8 The European Patent Office
(EPO) therefore was subjected to increasing pressure from its customers to align
the European practice with the U.S. standard of patenting software.? However,
there existed a major obstacle to such an alignment: the provision in Article 52 of
the European Patent Convention (EPC) that lists a number of things that cannot be
patented because they are not inventions,'? including computer programs, math-
ematical methods, and business methods, etc. In a series of cases (IBM 1997 and
1998, Philips 2000), the EPC therefore used its in-house Chamber of Appeal to cre-
ate surrealistic case law that was soon incorporated in its examination guidelines.
This case law used Article 52(3) of the EPC, which states that the exclusion from
patentability applies only to the excluded entities “as such.” It claimed that the
excluded entities could be patented if they had “a technical effect” or if “technical
considerations” were necessary to produce them.! According to this new case law,
tens of thousands of software patents were granted by the EPO.12

However this home-made case law was fragile, since there is good evidence
from managers of the EPO themselves that the EPC wording in the case of software
was meant only to declare that a physical invention could still be patented, whether
or not it contained software.13 The EPO and its representatives within the European
Commission consequently proceeded to make the law more explicitly favor patent-
ahility in accordance with practice by working along two parallel tracks.14

The first one was to hold a diplomatic conference for deleting the inconvenient
exclusions from the EPC.15 The initial proposal simply deleted all exclusions from
patentability, including, for instance, exclusions for games or methods of teaching.
After some debate developed, it was proposed to delete only the exclusion of com-
puter programs. However, from the end of 1998 on, NGOs advocating for free or
open-source software started alerting decision makers about the risks of software
patentability for the freedom to innovate in software. This debate had reached a
sufficient scale by 2000, when the diplomatic conference was held in Munich, to
motivate national delegates to refuse to amend the convention until progress had
to be made along the second track: producing European legislation on the patent-
ability of software. The then fifteen countries of the European Union voted four-
teen to one against deleting the exclusion. .. for the time being.
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The proposal for a directive then was prepared by a number of steps that had
been initiated from 1996 on. A green book on the future of patents in Europe was dis-
cussed,® mostly in specialized patent circles. In 1997, the European Commission pub-
lished a communication on the follow-up to the green book that included an explicit
mention of a directive to come. Until 1998, almost no software practitioners were
involved in the debate. (The only one speaking at the London conference on March
23, 1998, took a clear stand against any form of software patentability.) However,
from 1998 on, developers of free and open-source software, small and medium-sized
shareware enterprises, and a number of academics started to alert the public and
decision makers about the risks of accepting patents on software. These concerns
were relayed within the European Commission by the Information Society general-
directorate. A lively internal debate echoed the external debate that was developing
in Europe. A provisional compromise was struck between the relevant commission-
ers: A new consultation of stakeholders and citizens would be launched on October
19, 2000. In parallel, some European Union members states such as the UK initiated
a consultation of their own, while others, such as Germany, commissioned studies,
and still others, such as France, created committees that were asked to recommend a
policy.

The biased manner in which the Internal Market general-directorate handled
the analysis of opinions submitted in answer to its consultation did a lot to weaken
its case. The Foundation for a Free Information Infrastructure, an NGO dedicated
to keeping innovation open in the software field, had asked stakeholders to trans-
mit their opinion through them. This was an answer to the fact that the European
Commission admitted nonpublic responses to its consultation. The Internal Market
and Services directorate-general of the European Commission assigned a previ-
ously unknown consultant to produce an analysis of contributions. His report dis-
carded 90 percent of the answers (all those —opposed to software patents—that
were transmitted through the Foundation for a Free Information Infrastructure) as
having been initiated by a specific party. Even then, half of the remaining answers
were opposed to software patents. The report had to declare that those in favor
were more significant in terms of sales and employment. Meanwhile, a large body
of knowledge and evidence started to accumulate on the nature of software pat-
ents and their effects where they were already in place.

THE JUNE 25, 2002 DIRECTIVE

When the European Commission adopted a proposal for a Directive on the Pat-
entability of Computer-Implemented Inventions on June 25, 2002, it was basically
proposing to turn into law the existing practice of the EPO of granting patents
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on software and methods for processing information in the information domain.
There was one difference, and a significant one, that testified to the effects of prior
debates: The directive was not proposing to accept patent claims on software, “as
this could be seen as allowing patents for computer programs ‘as such.””17 The direc-
tive was presented as not following the U.S. practice of granting patents on business
methods and claimed not to allow patents on algorithms. The former affirmation
was quickly debunked when analysis of existing patents showed that it was enough
for a business method to be implemented in software and to produce some improve-
ment for it to be patentable. The latter claim was based on a radical misrepresen-
tation of the relationship between algorithms and software, since algorithms are
nothing other than the underlying principles of software, while the whole idea of
patenting software is to grant monopolies on these principles. In fact, the use of
“computer-implemented inventions” in the title was deceptive, because “computer-
implemented inventions” were basically defined as software.18

The proposed directive then went through the complex European legislative
process, consisting of two parallel readings in the European Council, which repre-
sents member States, and in the elected parliament. When both are in serious dis-
agreement, the council has the stronger power, which means that the parliament
could make its point only by rejecting the directive. It is generally reluctant to do
such a thing, because a majority of its members committed to creating EU-level
legislation. The European Council produced its first reading before the parliament
did so. It was prepared by a “working party on intellectual property (patents).” In
this group, more than half of the then fifteen member states were represented by
patent offices, and representatives of the EPO sat on the commission bench. The
council set out to amend the commission proposal by allowing software claims,
thus aligning the directive with EPO practices. However, the council decided to
wait for the parliament’s reading before formally adopting its own position.

This position was adopted in a vote on September 24, 2003. It came as a thun-
derbolt. The parliament adopted amendments submitted by the Culture Commit-
tee (rapporteur, Michel Rocard, socialist), by the Industry, Trade, Research and
Energy Committee (rapporteur, Elly Plooij van Gorsel, liberal) or by members of
the European Parliament who often were drawing inspiration from proposals by
civil-society groups. These amendments adopted a strict definition of what can be
considered to be “technical,” putting it in relation with physical devices and pro-
cesses, and clarified that patents can be granted only when innovation lies in this
physical, technical domain. Civil-society initiatives used the possibility for any
European resident or group to petition the European Parliament on issues of its
competence: Leading computer scientists signed a detailed analysis of the reasons
to reject software patents,’® while one hundred and fifty thousand citizens signed
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Demonstration against software patents in Germany, June 2004.

a petition against software patents initiated by the Foundation for a Free Informa-
tion Infrastructure. The amended text constituted a clear and detailed rejection
of all the mechanisms by which software patentability had been sneaked into the
practice of the EPO.

There was such a shock that patent lobbyists started expressing publicly the
view that patentability issues were truly too serious to be the object of democratic
decision making. Until then, prosoftware-patent lobbying had been restricted to
behind-the-doors contacts with the European Commission and members of the
European Parliament, while opponents argued on substance and conducted public
workshops. A significant change developed in the next two years, when advocates
for software patents developed an all-out lobbying campaign, including the estab-
lishmentment of a “Campaign for Creativity” that backfired when it appeared to be
a lobbying-consultant initiative funded by Microsoft and SAP, without any link to
real software practitioners.20 Some opponents of software patents also adopted a
communication campaign, in particular, the NoSofthawarePatents.com campaign
conducted by Florian Miiller with support from MySQL and Red Hat.2! In the last
weeks before the July 2005 vote, communication efforts on both sides culminated
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with distributions of free ice cream, demonstrations, and boat fights on the canals
close to the European Parliament building near Strasbourg.

Before that climax, the reading of the proposed directive had proceeded with
great pain in the council. A text was produced by the Irish presidency, under
fierce criticism due to its interests as a tax haven for holders of intellectual prop-
erty rights,22 and a “political compromise” was recorded on May 18, 2004. It was
a confusing text that basically reiterated the propatent, first-reading position,
but installed it under smokescreens of complex language. Various opponents pro-
duced translations to normal language in the days that followed its adoption.23
It took four meetings and several votes before a qualified majority was reached,
on March, 7, 2005, to adopt this text formally. Whether there was a truly quali-
fied majority is still open to doubt, because one country (the Netherlands) later
changed its vote, and another (Poland) protested that its vote had not been prop-
erly recorded. The fragility of this decision eased the path toward rejection of this
“compromise” position by the parliament. After the climax of lobbying mentioned
above, it became clear that there was no majority in the parliament for adopting a
text that would please the patent advocates and proprietary-software lobbies. So
everyone rallied to reject the text, and each claimed that doing so was a victory for
its views. The text was rejected by the unprecedented majority (for a rejection) of
648 in favor, 14 against, and 18 abstentions.

WHAT MADE THE “VICTORY” POSSIBLE?

How was such an unexpected result obtained? It resulted from the synergy
between several movements, each of which had built a serious case in its domain.
At the urging of Harmut Pilch, the Foundation for a Free Information Infrastruc-
ture accumulated a broad body of empirical knowledge on actual patenting prac-
tices in Europe that served as the basis for scholarly work in both Europe and the
United States. It was not long before active opponents of patentability knew much
more about what software patents looked like, who owned them, and how many
of them there were than their defenders. This was useful for building four differ-
ent cases: a case for innovation, a scientific case, a political case, and a case based
on academic research into the actual effects of software patents, each of which
mobilized different communities.

The case for innovation gave rise to a mass mobilization of software devel-
opers well beyond developers of free and open-source software. This group was
by far the largest in terms of direct action. It included individuals who on their
own initiative flew to Brussels to talk to members of the European Parliament.
The members of parliament were not used to encountering twenty-year-old
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programmers wanting to give them pedagogic explanations of the impact of soft-
ware patents on innovation, and they listened carefully. Hundreds of engineers of
the large European companies that were supporting software patents signed the
Foundation for a Free Information Infrastructure petition against the patentability
of software.24

But there was also a scientific case, which mobilized fewer people, but which
gave impressive intellectual credibility to the opposition.25 The scholarly eco-
nomics community was divided, but a leading group of economists signed a let-
ter against software patents a few days before the vote. More importantly, the
organizations of small and medium-sized European shareware enterprises made
known their own opinion on the subject, making clear that they did not share
the propatent view of the Union of Industrial and Employers” Confederations of
Europe, the large-company employer organization. This had a major influence on
bringing a small part of the conservative members of parliament, who traditionally
speak for a lot of small and medium-sized shareware enterprises to a critical view
of software patents. In reaction, some large companies created an ad-hoc orga-
nization of small and medium-sized shareware enterprises whose members were
spin-off companies, directly or through university partnerships. In a similar move,
Microsoft created an ad-hoc proprietary software-publisher organization when
it became clear that the general software employer organizations and the profes-
sional societies were reluctant to support their view.

All this would have probably not been sufficient without a political case also
being built. The European Parliament has a culture of cross-party work that rests
significantly on the relationships between advisers, assistants, and sometimes
members of parliament. The 2003 vote in which many parties split their votes (the
conservatives, the socialists, the liberals) cannot be understood without reference
to the lively discussions between young advisers and assistants in corridors, caf-
eterias, and Brussels pubs. These conversations took place in a context where pub-
lic debate was also raging. The Green Party organized a number of seminars, some
debates in which contradictory views were expressed, others more one-sided, but
presenting the various facets of the antisoftware-patents movement.

In these seminars and more generally in the literature on software patents,
scholarly work conducted in the United States had an important impact, building
a case against patents based on academic research into the actual effects that the
patents had produced. As I noted, the United States had introduced software pat-
ents at the end of the 1980s, and they were granted ever more massively, especially
from 1994 on. The United States thus provided a real-life experiment, even if the
true impact of changes in the scope of patents will in reality take much longer to be
fully evident. A number of studies had a devastating impact. The Bessen-Maskin
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and Bessen-Hunt papers demonstrated an inverse correlation between an increase
in software patenting and investment in research and development.26 Work by
Brian Kahin highlighted the huge costs of patent litigation and the increasing share
of innovation budgets dedicated to patents and patent risks.2” Evidence of a mas-
sive unbalance in the number of patents held by U.S.-based companies (and to
a lesser extent Asian companies) compared with European companies also made
obvious that from a specific European viewpoint, software patents were not more
desirable than from a global viewpoint.

WHERE DO THINGS STAND?

The title of this essay, “An Uncertain Victory,” calls for an explanation. After the
vote of the European Parliament, we are in a regime of the status quo. The EPC still
declares mathematical methods, computer programs, and so on to be not patent-
able as such. The EPO continues granting patents on software and software meth-
ods for processing information or doing business. Litigation and counterlitigation
are limited, due to the obvious legal uncertainty: Companies are piling up software
patents in Europe without using them, for the time being, while software develop-
ers keep ignoring them. Contrary to what happens in the United States, it is only in
areas of standardization that the concrete effects of software patents are felt: Sev-
eral standards have been blocked by patent jeopardy, for instance, JPEG 2000 and
the internationalization of domain names in the Internet Engineering Task Force
(IETE).

There are clear signs that patent-related institutions, the European Commis-
sion, and the propatent lobbies are busy working on other ways to give a firmer
legal status or at least a stronger practical effect to software patents. The empha-
sis has first been on litigation and jurisdiction. The commission has been trying
for ages to install a European Community Patent associated with a single Euro-
pean jurisdiction.28 Critics fear that the creation of a specialized jurisdiction would
have the same effect as when sucthe creation of the specialized Court of Appeal
of the Federal Circuit through which software patentability was introduced in the
United States in the 1980s and 1990s. This effort has been blocked so far by lin-
guistic conflicts between member states, though the situation may change, since
some opposing countries, such as France, have now seemingly decided to sign the
London Protocol, an agreement that would allow institution of the European Com-
munity Patent to proceed. In parallel, the EPC is pushing for the European Patent
Litigation Agreement, because this agreement would permit exporting the scope of
decisions from one member state to another. Harmonization of patent examination
in the Substantive Patent Law Treaty managed by the World Intellectual Property
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Organization (WIPO) is another track by which the U.S. standard of software pat-
entability could be exported to Europe. However, it seems to be blocked by the
conscious opposition of emerging and developing countries in the organization.29

The trend toward modifying the substantive definition of rights indirectly (for
instance, in scope) by acting on enforcement is not restricted to patents: One sees
it also in the area of copyright, from the World Intellectual Property Organization
Copyright Treaty to the U.S. Digital Millennium Copyright Act and the by-prod-
ucts of the European Copyright Directive or the proposed broadcasters” treaty.30
It also uses instruments that apply to all intellectual property right titles, such as
the intellectual property right enforcement directives and the recently initiated
proposal for an international Anti-Counterfeiting Trade Agreement. These very
abstract texts are much more difficult to debunk than texts extending the scope
of intellectual property rights. It remains to be seen whether civil society, scholars,
and public-interest-oriented policy makers will be able to make clear for all what is
at stake in these more obscure corners. It may also be that a more frontal approach
will be taken, for instance through a new diplomatic conference for the revision of
the EPC. But the awareness built though the eight years that led to the July 2005
uncertain victory is still there.

During the period between the two votes in the European Parliament, the scale
of the international access to knowledge movement changed. Prior to 2004, it was
mostly an initiative of specialized international English-speaking NGOs, with some
national counterparts in other countries. Today; it is a powerful coalition of better-
coordinated NGOs and key emerging countries (Brazil, Argentina, India, and Chile),
with growing support from other developing countries. It has obtained support
from new segments of public opinion: scientists and policy circles well beyond
those traditionally interested, including, for instance, those concerned with cli-
mate-change issues. The movement that led to the 2005 victory is one of the fac-
tors that helped access to knowledge to become credible in the public’s mind and
on the international scene.

NOTES

1 This title was in itself exemplary of the tactics put in place by the directorate-general when
it proposed the directive. Because a strong opposition to patenting software existed, the
drafters tried to hide the fact that the object of the directive was to recognize software pat-
ents. They did so by using the neologism “computer-implemented inventions,” which was
defined in the text as equivalent to software, but could be understood by some readers as
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meaning physical inventions using software. See below for more on such tactics. The text of
the proposal, 2002/0047/COD, is available on-line at http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:52002PC0092:EN:NOT (last accessed February 27, 2010).

On December 27, 2004, the Indian Parliament had adopted a last-minute amendment to the
new Indian patent law, imposed by its obligations under the TRIPS agreement. This amend-
ment rejected software patents that had been temporarily authorized in the case of embed-
ded software by a governmental decree in 2002. The Indian rejection was clearer in its legal
effect than the European Parliament vote, but it did not obtain the same publicity, because it
was overshadowed by the acceptance of patents on chemical molecules.

See, for example, Richard Stallman, “Software Patents—Obstacles to Software Develop-
ment,” talk presented on March 23, 2002, at the University of Cambridge Computer Labo-
ratory, available on-line at http://www.cl.cam.ac.uk/~mgk25/stallman-patents.html (last
accessed March 25, 2009).

Recently, some analysts have put into question the risk of patent thickets blocking innova-
tion in software, based on lack of evidence that innovation blockage has materialized in the
United States. I claim that the case of standards provides evidence of adverse effects of pat-
ent thickets on the dissemination of innovation, if not on its initial stages, which generally
proceed in total ignorance of patents. See Jim Bessen, “Software Patent Myopia,” Technol-
ogy Innovation and Intellectual Property, December 12, 2007, available on-line at http://www.
researchoninnovation.org/WordPress/?p=90 (last accessed March 25, 2009).

This is a real example. See the W02004082129 patent by Nokia: Methods, devices and a soft-
ware product for generating a sinusoidal signal, available on-line at http://www.wipo.org/
pctdb/en/wo.jsp?wo=2004082129 (last accessed February 28, 2010). Do not imagine that the
world “devices” in the title refers to anything physical. Claims include: “8. A software prod-
uct for generating a sinusoidal signal of a desired frequency (f) at a sampling rate (fs), which
software product comprises a program code for determining the nth sample of the first out-
put sample sequence.”

For a longer-term perspective on patentability issues, see the entry s.v. “Patentability” in
the Critical Dictionary of Globalization, available on-line at http://mondialisations.org/php/
public/art.php?id=9274&lan=EN (last accessed March 25, 2009).

For an interesting account of the lobbying strategies, see Shail Thaker, “The Criticality of
Non-Market strategies,” KSM’'03, available on-line at http://www.kellogg.northwestern.
edu/biotech/faculty/articles/shail.pdf (last accessed March 16, 2010).

A massive increase came after the 1994 U.S. Patent and Trademark Office review. See “Work-
ing for Our Customers,” 1994, available on-line at http://www.uspto.gov/web/offices/com/
annual/1994/pg1-5.pdf (last accessed March 26, 2009).

For a justification of the use of the word “customers,” see my “11 Questions on Software Pat-
entability Issues in the U.S. and in Europe,” Software and Business Method Patents: Policy
Development in the U.S. and Europe, Center for Information Policy, University of Maryland,
December 10, 2001, available on-line at http://paigrain.debatpublic.net/docs/elevenquestions
(last accessed March 26, 2009).

In patent law, inventions must be susceptible of industrial application, must be new, and
must involve an inventive step. The statement that computer programs are not inventions in
that sense refers to the term “industrial application” being understood (in European patent
law) as industrially produced physical devices and physical processes in industry.
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The actual details are more complex, since ever more adorned concepts were designed, such

" ou

as “further technical effect,” “technical considerations,” etc. in order to open even wider the
door to patentability.

Between twenty and thirty thousand, according to the database produced by the Founda-
tion for a Free Information Infrastructure (FFII), available on-line at http://eupat.ffii.org/
patents/stats/index.en.html (last accessed February 28, 2010).

For a remarkable account of the debates in the 1970s on software patentability, see Chris-
tian Beauprez, “In Defence of the Software Author: A Study of Copyright and Patent Law
Interactions,” August 2004, available on-line at http://circa.europa.eu/Public/irc/markt/
markt_consultations/library?l=/copyright_neighbouring/legislation_copyright/beauprez_
christian/_EN_1.0_&a=d (last accessed March 26, 2009). In the United States, the debate
was initially not even about copyright, software, and sui generis protection, as many now
believe, it was between copyright and “no IPR [intellectual property rights] at all.” See also
Gert Kolle, “Technik, Datenverarbeitung und Patentrecht—Bermerkungen zur Dispositions-
programm — Entscheidung des Bundesgerichtshofs GRUR 1977-02,” pp 58-74, available
on-line at http://eupat.ffii.org/papers/grur-kolle77/index.de.html (last accessed March 26,
2009).

The assessment and evolution of patent law within the European Commission was mostly
done by seconded experts from the EPO or from national patent offices. Even during the leg-
islative process for the 2002 directive proposal, the representatives from the EPO represen-
tatives sat on the commission bench in the European Council working group and answered
questions for the commission.

The EPO and the EPC are intergovernmental: some countries that are not members of the
European Union are members of the EPO and parties to the EPC. A diplomatic conference had
the great advantage of requiring neither a debate nor a vote in the European Parliament.

A green book is a document produced by the European Commission to solicit views of stake-
holders on a topic or proposed legislation.

“Explanatory Memorandum: Objective of the Community Initiative” (regarding Article 5),
available on-line at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52002P
C0092:EN:HTML (last accessed March 26, 2009).

See the discussion of Article 2 of the proposal in ibid.

A detailed comment on the vote on September 24, 2003, can be found in my September
30, 2003 speech in the Petition Committee of the European Parliament, available on-line at
http://eupat.ffii.org/log/03/epeto929/aigrain/AigrainEpeto30930.en.pdf (last accessed
March 27, 2009), where I presented the petition by European computer scientists. On the
date of this speech, I was no longer working with the Furopean Commission, and I spoke as a
simple member of the computer-science community.

See “Campaign for Creativity: EU Gene Patent Lobbyists Taking Up Software,” available on-
line at http://wiki.ffii.org/CampaignForCreativityEn (last accessed March 27, 2009).

See http://www.nosoftwarepatents.com (last accessed March 27, 2009).

Ireland has adopted a policy of low taxes on patent revenues, with a 9 percent tax in general
and o percent in those geographical areas eligible for European Structural Funds, allocated
by the European Union to provide support for the poorer regions of Europe and support
for integrating European infrastructure. This has given rise to a massive delocalization of
intellectual property assets to Ireland. For instance, in 1990, IP licensing between France and
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Ireland was balanced. In 2005, there was a balance of eighteen thousand million euros in
favor of Ireland. Ireland is now in competition with other IP tax havens, such as Estonia.

See, for instance, the analysis (in French) by Francois Pellegrini, available on-line at http://
linuxfr.org/2004/07/27/16908.html, or mine (in English), available on-line at http://paigrain.
debatpublic.net/docs/analysis-compromise.html (both last accessed March 27, 2009).

At the time, the engineers opposing patentability included people from systems integrators
such Siemens and Thalés, from consumer electronics companies such as Philips, and from
large telco suppliers such as Nokia.

“Petition to the European Parliament on the Proposal for a Directive on the Patentability
of Computer-Implemented Inventions,” in Philippe Aigrain and Jesus Gonzalez-Barahona
(eds.), “Open Knowledge,” special issue, Upgrade, The European Journal for the Informat-
ics Professional 4, no. 3 (June 2003), available on-line at http://www.upgrade-cepis.org/
issues/2003/3/up4-3Petition.pdf (last accessed March 28, 2009).

James Bessen and Eric Maskin, “Sequential Innovation, Patents and Imitation,” MIT Research
Report (2000); James Bessen and Robert M. Hunt, “An Empirical Look at Software Patents,”
Working Paper 3/17R, Federal Reserve Bank (2004), republished in Journal of Economics and
Management Strategy 16, no. 1 (March 2004): pp. 157-89; these and many other papers are all
accessible on-line at http://www.researchoninnovation.org (last accessed March 27, 2009).
Brian Kahin, “What’s Wrong with the Development of Intellectual Property Policy?” Beitrag
zur Konferenz der Heinrich Boll Stiftung “Die Zukunft der globalen Giiter in der Wissensge-
sellschaft— Auf der Suche nach einer nachhaltigen Politik zum Schutz des geistigen Eigen-
tums, Novemer 8, 2002, Berlin, available on-line at http://www.wissensgesellschaft.org/the-
men/publicdomain/wrongipp.pdf (last accessed March 27, 2009). See also James E. Bessen
and Michael J. Meurer, “The Private Costs of Patent Litigation,” Boston University School of
Law Working Paper no. 07-08, Second Annual Conference on Empirical Legal Studies, avail-
able on-line at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=983736 (last accessed
March 16, 2010).

In contrast with the European Patent, which rests on the intergovernmental EPC, the EPO
would rest on European Union (community) law. The European Community Patent would
theoretically be less expensive, and the single jurisdiction would ensure more consistent case
law.

See Viviana Munoz and Sisule Musungu'’s essay, “A2K at WIPO: The Development Agenda
and the Debate on the Proposed Broadcasting Treaty,” in this volume.

The broadcasters’ treaty is a text that would generalize specific rights for broadcasters over
the signal they transmit (such rights exist for parties to the Rome Convention, which does
not include the United States) and would create specific legal protection against circumven-
tion of technical-protection measures similar to provisions in the World Intellectual Property
Organization Copyright Treaty, the U.S. Digital Millennium Copyright Act, and the 2001/29
European Directive for other copyrighted works. Some would like to extend the scope of
the treaty to Webcasting or at least simulcasting (the simultaneous transmission of video or
sound on the Internet to many users). The proposed treaty is very vociferously debated, with
opponents stressing the risks for democracy of digital locks on television that prevent fair
use and criticism and the uselessness of creating a new propertylike right for broadcasters.
The treaty is presently stalled in the WIPO.
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A2K at WIPO: The Development Agenda
and the Debate on the Proposed Broadcasting Treaty

Viviana Mufoz Tellez and Sisule F. Musungu

Some of the most important international discussions that affect access to knowl-
edge (A2K) take place in a long-standing organization that is little known to the
public—the World Intellectual Property Organization (WIPO). WIPO formally
came into existence in 1970, and subsequently, in 1974, it became a specialized
agency of the United Nations. Today, there are many other organizations involved
in standard setting on intellectual property issues. Yet WIPO remains the main
international intergovernmental organization responsible for the administration
and negotiation of new intellectual property treaties and the provision of intel-
lectual property-related technical assistance to developing countries. WIPO is
therefore a major institutional player in the global governance and regulation of
knowledge. Hence, the approach and discussions related to A2K in WIPO are of
particular importance and interest to the A2K communities.

In recent years, WIPO has been undergoing a substantial transformation. This is
due, in part, to the new, active participation by A2K communities and to demands
by developing countries for a more inclusive and balanced approach to its norm
setting and other processes. While intellectual property policy has traditionally
been considered a complex and technical issue, mainly thought of as the compe-
tence of lawyers and transnational companies, the growing evidence of the impact
of intellectual property on ordinary people has brought many new players to its
discussions. The recent decision to launch a development agenda for the organiza-
tion and the collapse of efforts to establish an exclusive rights-based treaty for the
enhanced protection of broadcasting organizations are landmark events in the his-
tory of WIPO and the global debate on intellectual property policy.

This essay analyzes the A2K agenda and the role of the A2K movement within
the process of establishing the WIPO Development Agenda and the discussions
on the proposed WIPO Broadcasting Treaty. Looking at these two processes offers
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important lessons for the A2K movement. In the main, it demonstrates workable
strategies by which A2K advocates can introduce transformative ideas into the
mainstream discourse on intellectual property and by which they can challenge
rules and standards that negatively affect development and the public interest.
The first part of the essay focuses on the WIPO Development Agenda and the
second on the negotiations over the proposal for a WIPO Broadcasting Treaty. We
conclude with reflections on the future of A2K at WIPO.

Understanding the events that took place in the context of the WIPO Develop-
ment Agenda and the debate on the necessity and scope of enhanced protections
for broadcasting organizations by granting exclusive rights requires a deeper look
at the business of multilateral negotiation and its ways, a prospect that may at
first seem off-putting, but that provides an ideal setting in which to analyze the
evolution and growing impact of the A2K movement. This also helps us look more
closely at the alliances and positions (connections, shifts, consolidations) of the
players involved among the states, civil society, and industry.

THE WIPO DEVELOPMENT AGENDA: PATHWAY TO A2K

The agreement on a development agenda is one of the most significant develop-
ments in the recent history of WIPO. The WIPO Development Agenda is essen-
tially an effort to reform the current structure of global intellectual property policy
making. It is aimed at reshaping the organization to increase its ability to address
concerns that had been historically relegated to obscurity or absent entirely from
the WIPO policy discussions and activities, that is, development and public-inter-
est concerns, as well as the concerns of new industries. The core objective was to
ensure that WIPO activities and intellectual property discussions would balance
business interests with broader consumer and public interests and would be in line
with the broad mandate of the UN to support the development goals of its devel-
oping countries and least-developed countries.1

In the process of negotiating the elements of the WIPO Development Agenda,
the most acknowledged and notable proposal on A2K was the attempt to negoti-
ate, within WIPO, an A2K treaty. However, the A2K agenda in the development
agenda by no means has been confined to the A2K treaty proposal.2 As such,
although the A2K treaty proposal did not become part of the final list of agreed-
upon recommendations under the development agenda, various recommendations
remain relevant to the A2K agenda. Many of these, however, are not under the
rubric of access to knowledge. Rather, they are listed under the rubrics of norm
setting, flexibilities, public policy, and the public domain. For example, under one
proposal, the member states of WIPO commit themselves to initiate discussions on
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how, within WIPO’s mandate, access to knowledge and technology for developing
countries and least-developed countries can be fostered. To grasp the relevance
of the recommendations that emerged from the WIPO Development Agenda as a
pathway leading to possible future developments for the A2K movement, how-
ever, first we need to examine the history of the negotiations that led to the accep-
tance of the WIPO Development Agenda.

THE HISTORY OF THE WIPO DEVELOPMENT AGENDA

The establishment of a WIPO Development Agenda was formally approved by the
184 member states of WIPO in September 2007 after three years of discussion. The
initial proposal was presented by Brazil and Argentina at the September—October
2004 session of the WIPO General Assembly.3 The proposal was then cosponsored
by twelve other countries known as the “Friends of Development” and strongly
supported by all developing countries.# A wide range of public-interest groups and
other civil-society stakeholders also backed the development agenda initiative and
actively lobbied government representatives to support the proposal.

In fact, some of the ideas of the development agenda had been discussed in
earlier discussions led by civil-society groups. The Future of WIPO meeting orga-
nized by the Trans Atlantic Consumer Dialogue (TACD) in September 2004 and the
resulting Geneva Declaration on the Future of WIPO were key developments. The
discussions at the conference and the list of signatories to the declaration helped
demonstrate the widespread support for the underlying ideas of the development
agenda among civil-society groups, academics, and other sectors that previously
had not engaged closely in WIPO debates.5

The WIPO Development Agenda initiative was groundbreaking in several ways.
For the first time in recent history, developing countries presented an encompass-
ing, alternative agenda to guide international policy making at WIPO. The devel-
opment agenda proposal asserted that the work of WIPO as a specialized agency of
the UN needed to follow the UN-wide broad development objectives such as those
elaborated in the Millennium Declaration adopted in 2000 and affirming the over-
all goals of the UN. It sought to reestablish the role and responsibility of WIPO as
a member of the UN family, which until then was seen as a technical agency that
should be concerned only with uncritically promoting global intellectual property
protection. On the premise that WIPO had not systematically incorporated the
development dimension into all of its activities, the proponents of the develop-
ment agenda called for various internal structural and substantive reforms.

The proposal by the core group of countries known as the “Friends of Devel-
opment” elucidated and brought together in the WIPO context various concerns
and ideas that had matured as part of the growing global debate on intellectual
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T-shirt design (Cory Doctorow).

property policy. Attention focused on WIPO largely because of the startling find-
ings of various research studies that pointed to significant problems in the cur-
rent intellectual property system in areas such as agriculture and public health
and within WIPO's internal processes. Such studies included the Report of the UK
Commission on Intellectual Property Rights,6 the papers presented at the Bella-
gio Dialogues on Intellectual Property and Development,” and a paper by Sisule F.
Musungu and Graham Dutfield, “Multilateral Agreement and a TRIPS-Plus World:
The World Intellectual Property Organisation (WIPO),”8 which critically examined
the role and activities of WIPO in the era following the adoption of the World
Trade Organization (WTO) Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), enabling many outsiders to understand the importance
of participating in WIPO processes.

Developing countries had been raising questions about the activities, norm
setting, and other decision-making processes of the organization. Some concerns
voiced by these countries and evidenced by the above studies and others on norm
setting related to the overly active approach of the WIPO Secretariat to advance
the Substantive Patent Law Treaty and a broadcasting treaty when no assessment
had been made as to the need for such initiatives or their impact. Other concerns
included the significant influence of private-interest groups in WIPO and there-
fore negotiation outcomes, evidenced by the direct advisory role of the Industry
Advisory Committee to the WIPO director general.®

THE NECESSITY FOR A DEVELOPMENT AGENDA FOR WIPO

The adoption and entry into force of the TRIPS Agreement substantially changed
the international intellectual property landscape. It established the rule that all
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WTO members must adhere to minimum intellectual property standards. As a
result, the last decade has seen a fierce global debate about the impact of TRIPS
standards on development and on the public interest in developing countries. In
the minds of many, the problems of intellectual property are therefore associated
more with the WTO than with WIPO. However, while the “politics” of intellec-
tual property have mainly taken place at the WTO, new intellectual property rules
are not being debated and created at the WTO, but rather under the auspices of
WIPO.10 In this context, activities at WIPO continue greatly to influence the shape
of the international intellectual property system.1 It is essentially the recognition
of the importance of WIPO, in this sense, that spurred the actions related to the
introduction of the original proposal on the WIPO Development Agenda.

The ideas and proposals suggested for the WIPO Development Agenda largely
stem from the international debate on the current functioning and evolution of
the intellectual property system in both developed and developing countries and
the impact of that debate on different stakeholders. It is for this reason that the
development agenda gathered significant momentum and the necessary political
and technical support.

Two key questions are at the center of the current global intellectual property
debate. The first concerns the costs and benefits of intellectual property protec-
tion in light of changing patterns of innovation and creative activity. The second
concerns the impact of intellectual property rights on development and public-
interest concerns such as access to medicines, access to knowledge, sustainable
agriculture, nutrition, and the protection of biodiversity.12 The far-reaching impact
of the intellectual property system brought to the debate voices of a wide range
of nontraditional stakeholders, including farmers, students, scientists, consumers,
people suffering from life-threatening diseases, software developers, and innova-
tive and creative businesses making use of alternative models of innovation.

The previously successful campaigns on intellectual property and access to
medicines and discussions of intellectual property and biodiversity in different
national contexts and multilateral organizations, such as the Convention on Bio-
logical Diversity and the WTO, had helped deepen the understanding among states
and other stakeholders of the impact of intellectual property on public-interest
and development concerns. One of the most notable achievements coming out
of the earlier debate was the 2001 WTO Doha Declaration on TRIPS and Public
Heath,3 which effectively reaffirmed the primacy of public-health objectives over
intellectual property protection.

Nothing similar had occurred in the recent history at WIPO. Historically the
norm-setting and other activities of WIPO had focused on strengthening the pro-
tection for intellectual property rights and on advancing the global harmonization
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of standards of protection. Moreover, although developed countries are small in
number, compared with developing countries, the former have remained the most
active and influential participants at WIPO, alongside industry, lawyer associa-
tions, and other rights-holder interest groups. In terms of the role and responsi-
bility of WIPO to contribute to the broader development goals of the UN system,
the organization has focused on promoting the use and protection of intellectual
property as “a tool for development” and the implementation of intellectual prop-
erty-related obligations through the provision of technical assistance.

The approach of the WIPO in support of exclusive intellectual property rights can
be explained by four factors. First, developed countries are the more powerful parties
in WIPO, representing strong intellectual property—based industries, and as such are
responding to those industries” demand for a strong, harmonized global system that
facilitates and reduces the cost of intellectual property protection and enforcement
around the world. Rights-holder groups from developed countries have been able to
form strong alliances within their home countries and between developed countries
and have built strong and long-lasting relationships with the WIPO Secretariat.

Second, until recently, developing countries did not make changing the rules
of the game a priority. This was especially true for the least-developed countries,
which are not required to implement the commitments under the TRIPS Agree-
ment until the end of the transition period available to them.4In the post-TRIPS
era and until a couple of years before the introduction of the development agenda
proposal, the main concern and focus of the demands of developing countries at
WIPO was to access technical and legal assistance to implement the obligations
acquired under the 1995 TRIPS Agreement and subsequent WIPO treaties.1s That
remains a priority for a number of developing countries. Some have perceived that
strengthening intellectual property protection remains in their best interests.

However, a growing number of developing countries are increasingly wary of
the assumed positive correlation between intellectual property and development
and concerned that the rigidity of the intellectual property system may affect their
ability to address public-policy issues such as access to medicines and access to
knowledge. The changing preferences of developing countries, particularly with
respect to the work of WIPO, have increased the divergence among the prefer-
ences of developed and developing countries.

Third, the national and international debate on the costs and benefits of intel-
lectual property, especially for developing countries, is a recent one. Only a few
years ago, the notion that strengthened intellectual property-rights protection
promotes development remained largely uncontested. The preferences and inter-
ests of WIPO, developing countries, and some developed-country member states
have evolved along with the debate.
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Finally, industry, lawyer associations, and other rights-holder interest groups
historically have enjoyed a strong presence and deep influence at WIPO, reflecting
the interests of the countries in which they originate. It is only in recent years that
the participation of development-oriented and public-interest nongovernmental
organizations at WIPO has increased significantly.16

THE FORMAL PROCESS FOR ESTABLISHING A DEVELOPMENT AGENDA FOR WIPO
The process for establishing a development agenda for WIPO was formally initi-
ated when the WIPO General Assembly unanimously agreed at its 2004 annual
session to consider the proposal by the “Friends of Development” and other
proposals that other member states might submit on the subject.1? Further, the
General Assembly agreed on the future process to examine the specific sugges-
tions contained in the original development agenda proposal and any additional
proposals.’8 Two years later, a multiplicity of proposals for a WIPO Development
Agenda were on the table.?®

The 2006 General Assembly then faced the daunting task of determining how
to move forward on the basis of a list of the 111 proposals submitted by member
states. The proposals were grouped under six rubrics: technical assistance and
capacity building; norm setting, flexibilities, and public policy and the public
domain; technology transfers, information and communication technology, and
access to knowledge; assessments, evaluations, and impact studies; institutional
matters, including mandates and governance; and other issues.20 The multiplicity
of proposals made consensus building difficult, even among developing countries.
Coalition building between the proponents and other interested stakeholders, such
as civil-society organizations, also became a challenge. Given that the members
could not come to any agreement, the General Assembly renewed the mandate
of the Provisional Committee on the development agenda for the committee to
accelerate their deliberations, report back, and make recommendations to the 2007
General Assembly.

After three years of intense debate and negotiations, member states finally
agreed, in September 2007, on the need and method to establish permanently the
development agenda for WIPO. Forty-five recommendations or proposals were
necessary to mainstream development into the different WIPO program and activ-
ities.2! The next phase will be to implement the proposals effectively, including
defining the expected outcomes and deliverables and providing financing for the
respective activities. To do so, the Committee on Development and Intellectual
Property, which began meeting in early 2008, was established. Progress, however,
has been slow, and no concrete implementation plan had been agreed upon at the
time this text was written, in August 2008.
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The committee has three main tasks: to develop a work program for implemen-
tation of the adopted recommendations; to monitor, assess, discuss, and report on
the implementation of all recommendations adopted and for that purpose coor-
dinate with relevant WIPO bodies; and to discuss intellectual property issues and
development-related issues as agreed upon by the committee, as well as those
decided by the General Assembly.

CONCEPTUAL FRAMING AND PROCESS STRATEGIES

How could the WIPO Development Agenda succeed, given the prior dominance of
wealthy countries and business interests in its standard-setting and rule-making
processes? One key ingredient of the success of the development agenda was the
solid conceptual framework on which the original proposal was built. The pro-
posal was framed by the “Friends of Development” in a way designed to reduce
divergence among the preferences and interests of the powerful states and rights-
holder groups, on the one hand, and developing countries and public-interest
groups, on the other.

More specifically, the original development agenda proposal was built on two
main concepts that challenged the general view hitherto widely held at WIPO—
that neither intellectual property protection nor harmonization of intellectual
property laws leading to higher protection in all countries, irrespective of their
levels of development, can be seen as ends in themselves and that WIPO, as a
specialized UN agency that is mandated to promote technological innovation and
the transfer of technology, must explicitly support the UN’s broader develop-
ment goals. The power of these concepts is signaled by the fact that they were
not contested by any member state. The kind of conceptual framework on which
the original proposal was built was vital to achieve a positive response from whole
membership of WIPO to the discussion of the proposal for the establishment of a
development agenda.

Another ingredient of the proposal by the “Friends of Development” was the
clarity they offered regarding the core problem and the measures they proposed to
address it. For this reason, these countries could no longer be dismissed as simply
complaining, but offering no direction.

The original development agenda proposal identified five main areas to be
prioritized in reforming WIPO into a development-friendly organization: WIPO-
mandate and norm-setting activities; transfers of technology; the implications
of intellectual property enforcement; technical cooperation and assistance;
and the concerns of all stakeholders, in particular, those of groups representing
civil society. Within each of the areas, the perceived problems were presented
together with the measures considered necessary to redress them. In a subsequent
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submission, the “Friends of Development” elaborated further elements and mea-
sures. The identification and prioritization of issues helped to refine the position
of the proponents and the expected outcomes. It also served to rally increased
support from other developing countries and from groups outside of WIPO.

To succeed in establishing a development agenda also required sustained and
coordinated leadership by the those making the demands for it. While the devel-
opment agenda sought to institute reforms primarily aimed at benefiting develop-
ing countries and other stakeholders from civil society that previously had not
been admitted into the process of setting the WIPO agenda, a core group of mem-
ber states, including Argentina, Brazil, Egypt, and South Africa, in fact led the ini-
tiative, expending the most political capital. Over time, leadership also emerged
among the developed countries, the United Kingdom and Netherlands being
notable here.

Despite the framing of the proposals as “development proposals,” however,
there was no guarantee that developing countries would agree on the elements of
the development agenda—or even that they would all support it. Many countries
did not formally sign onto the various documents setting forth the demand for
the new agenda or actively participate in the formal deliberations. And while most
developing countries did agree on the basic elements of the new agenda, they dis-
agreed on the specifics. How important was it to change how WIPO did “technical
assistance,” compared with the goal of reforming its norm-setting processes? How
quickly should the changes be implemented? Differences on issues such as these
led countries to submit competing proposals, diluting the strength of development
agenda proponents and diffusing their demands at various points.

THE ROLE OF NONGOVERNMENTAL ACTORS
One of the most important factors that contributed to advancing the development
agenda process was the active engagement of a broad range of nongovernmen-
tal stakeholders. While the proposal to incorporate the “development dimension”
in WIPO was led by a group of developing-country governments, the initiative
received important support and input from a broader constituency in both devel-
oping and developed countries. The proposal for the WIPO Development Agenda
was taken as an opportunity to consolidate and give coherence to the multiple
initiatives and campaigns to reform the global governance of knowledge and tech-
nology. One of the important inputs to the development agenda process was the
September 2004 “Geneva Declaration on the Future of WIP0O.”22

The declaration, as already noted, was drafted after a meeting in Geneva orga-
nized by the TACD that brought together various stakeholders from civil soci-
ety, including nongovernmental organizations, public-health activists, consumer
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groups, academics, scientists, Nobel Prize laureates, and businesses. The declara-
tion argued, among other things, that the WIPO Development Agenda created the
first real opportunity to debate the future of WIPO.

The original development agenda proposal was also identified by various
civil-society groups as part of a broader agenda to reform global institutions and
regimes as they affect innovation, access to knowledge, and creative activity.
Accordingly, the declaration broadened the conceptual basis of the WIPO Develop-
ment Agenda beyond the emphasis on development as an issue of primary concern
for developing countries. Development concerns were brought together with a
wide range of public-interest and other concerns shared by constituencies in both
the Global North and the Global South. The A2K proposals are an example. The
declaration also affirmed that the WIPO Development Agenda was an agenda not
only for developing countries, but for everyone.

The engagement with and support for the WIPO Development Agenda process
by civil-society groups in the North helped in dealing with some of the difficult
developed countries, such as the United States. Such member states, though pow-
erful, could not ignore their own citizens and the local interests represented at
WIPO through civil-society groups. These groups also brought important tech-
nical expertise to the debate. Important collaboration established among devel-
oping countries, particularly the “Friends of Development,” and civil-society
stakeholders ensured that the concerns of civil-society groups found their way
into the specific proposals of the WIPO Development Agenda, such as the initia-
tive for a treaty on A2K and commitments to increase efforts to bring civil-society
groups into the WIPO discussions and to more open consultations and events in
which civil-society groups could present their views to member states.

THE EFFECT OF THE DEVELOPMENT AGENDA ON A2K GOALS

While it is premature to evaluate the actual impact and/or success of the WIPO
Development Agenda, given that the process for its implementation formally began
only in 2008, the initiative has already brought about significant changes in the
dynamics in the organization. In terms of substance, the development agenda
process has served to attenuate the historical bias in WIPO policy making toward
developed-country and rights-holder interests, as well as the dogmatic discourse
on the benefits of strong intellectual property protection and harmonization. It
has also allowed and stimulated a more open, participatory, and fact-based debate
on the relationship between intellectual property and development and the public
interest, as well as on the concerns voiced by the A2K communities. Ongoing norm-
setting processes and discussions at WIPO, such as the proposed treaty on the pro-
tection of broadcasting organizations, have also been influenced by the debate on
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establishing a development agenda. In terms of process, developing countries have
taken a more active role in the discussions and in articulating their demands. Like-
wise, a broader range of civil-society actors are effectively engaging in WIPO.

In the longer term, the WIPO Development Agenda has the potential to do four
things: establish a set of general principles on knowledge governance and intel-
lectual property, provide a substantive program of work for WIPO, ensure good
governance and the democratization of WIPO, and establish a basis for evidence-
based standard setting and rule making in the organization.23 The continued
participation of constituencies concerned with A2K will be critical in realizing
this potential.

THE PROPOSED WIPO TREATY ON THE PROTECTION OF
BROADCASTING ORGANIZATIONS

In the post-TRIPS period, as already noted, WIPO has continued to advance new
intellectual property norms and standards. One such area of work has taken place
under the so-called “digital agenda.” The digital agenda in WIPO has focused on
adapting copyright and related proprietary forms of protection to the digital envi-
ronment.24 In the past ten years, the international protection of copyright and
related rights has been expanded significantly to include new rights, extended
terms of protection, and new subject matter, such as computer programs and data-
bases. Under the auspices of WIPO, the scope of copyright protection has also
been extended to create paracopyright regimes allowing copyright and related
rights holders to make use of digital technology to gain greater control over the
access, use, and distribution of content in electronic and digital form.

The most notable example to date is the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty, which came into force in 2002. The WIPO
Copyright Treaty and the WIPO Performances and Phonograms Treaty —commonly
referred to as the “Internet Treaties” —extend protection for copyright and related
rights in the digital environment and create new legal obligations to support the
protection of on-line works via technological means. The new legal framework cre-
ated by the Internet Treaties to control access to works in electronic and digital
form effectively gives rights holders greater control over content.25

One of the main concerns, from an A2K perspective, is that government-backed
technological-protection measures may render inapplicable the limitations and
exceptions to access and use of works protected by copyright and related rights,
such as for noncommercial research and educational purposes, and that, accord-
ing to the WIPO Copyright Treaty and the WIPO Performances and Phonograms
Treaty, may be devised as appropriate for the digital environment. This is because
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technological protection measures effectively block access to works, irrespective
of the reason why access is sought, given that the technologies cannot distinguish
whether the circumventing purpose is lawful or not. The problem becomes more
acute when national legislation implementing the respective WIPO Copyright
Treaty and the WIPO Performances and Phonograms Treaty obligations go as far as
prohibiting not only the act of circumventing a technological-protection measure,
but also the manufacture of and trade in devices that may be used to circumvent
technological-protection measures, as in the case of the United States 1998 Digital
Millennium Copyright Act. The experience of countries implementing paracopy-
right legislation shows that even when limitations and exceptions are defined in
national law, technological-protection measures can prevent their exercise.

Notwithstanding these concerns, WIPO continued to be engaged in efforts to
create additional rights for new players in the name of adapting existing rights to
the digital environment. It is in this context that we examine the demand for and
the debate relating to the protection of broadcasting organizations.

THE DEMAND FOR FURTHER PROTECTION FOR BROADCASTING ORGANIZATIONS
After the adoption of the WIPO Copyright Treaty and the WIPO Performances
and Phonograms Treaty, audiovisual performers and broadcasting organizations
demanded negotiations on new international treaties to extend and update the pro-
tection they enjoyed in the same manner that the two treaties had done for authors
of creative works and the music recording industry. In the history of the initiative
for the protection of broadcasting organizations, we can see a microcosm of the
challenges to and the potentially revolutionary nature of the development agenda.

Starting in 1998, discussions commenced at WIPO on a proposed treaty on
the protection of broadcasting organizations. Evidence of the direct influence of
broadcasting organizations on the discussions is that the first treaty proposal was
made by a coalition of broadcasting unions, which, according to the WIPO struc-
ture, fall under the category of nongovernmental organizations—NGOs. (NGOs
are the only category under which any type of nongovernmental actor, whether
industrial, commercial and/or nonprofit, noncommercial, can participate at WIPO
as an observer.) Although according to WIPO rules, it is only member states that
can officially submit proposals. In 1999, the WIPO Secretariat placed on the agenda
of the second session of the Standing Committee on Copyrights and Related Rights
the treaty proposals submitted by groups of broadcasting organizations, most
from Europe and Japan.26 At the time, the submissions by member states on the
issue were not drafted in treaty form.

As of 2001, the question of improving the protection of the rights of broadcast-
ing organizations by way of a proposed new international treaty became the main
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item on the agenda of the standing committee. The longstanding chair of the com-
mittee, Mr. Jukka Liedes, a representative of the government of Finland, pressed
member states to submit proposals for the treaty’s language. The subsequent basis
for the discussions was a compilation of these proposals from member states by
the WIPO Secretariat. The second compilation included proposals by Argentina,
Cameroon, the European Communities and its Member States, Honduras, Japan,
Kenya, Mexico, Paraguay, Tanzania, Ukraine, and, at a later stage, the United
States.2” By November 2003, the Standing Committee on Copyrights and Related
Rights had agreed to continue discussions in April 2004, based on a consolidated
draft text with explanatory comments that were prepared and distributed by the
chair of the committee. Ultimately, it was up to member states to consider whether
to convene a diplomatic conference, the last step in the treaty-making process at
WIPO. Tt is at this stage that the initiative failed.

THE ROLE OF THE A2K MOVEMENT

The initiative failed because the consolidated text presented by the chair of the
Standing Committee on Copyrights and Related Rights in no way reflected a con-
sensus among member states. In a meeting in June 2004, it became apparent that
there was no agreement on the objective of the treaty, or on the nature and scope
of the protections it would offer for broadcasters, or even on evidence for the need
for the specific rights proposed. However, its main proponents, including the Euro-
pean Union and Japan, rights-holder groups (particularly broadcasting organiza-
tions), and the very active WIPO Secretariat and chair of the committee continued
to push strongly for the conclusion of the treaty.

Some contentious issues in the proposed treaty included proposals for exten-
sion of the scope of coverage of the rights currently granted to broadcasting orga-
nizations under the Rome Convention;?8 additional rights, such as the exclusive
right to authorize or prohibit the retransmission of broadcasts following what is
known as the “fixation” of such broadcasts—their reduction to material form;
the addition of new beneficiaries of protection, not only traditional broadcasting
organizations, but also cablecasting organizations and possibly simulcasting and
Webcasting organizations; more restrictive limitations and exceptions to the rights
conferred in the treaty, compared with the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty; and more stringent obligations on techno-
logical-protection measures and digital rights management (DRM) than those con-
tained in those treaties.29

In previous meetings of the Standing Committee on Copyrights and Related
Rights, many member states, particularly developing countries, had not actively
participated in the discussions on the protection of broadcasting organizations.

MUNOZ TELLEZ AND MUSUNGU



Moreover, a review of the reports of the committee and the discussions on the
proposed Broadcasting Treaty in the WIPO General Assembly reveal that the par-
ticipation and technical input of nongovernmental observers in the discussions
was largely dominated by rights-holder groups, particularly groups representing
broadcasting organizations.30

From June 2004 onward, however, there was a significant change. In particu-
lar, there was significant increase in the participation of consumer, public-interest,
and development-oriented nongovernmental observers and representatives of the
technology industry.31 The participation of new players with technical expertise
and the addition of the voices of different stakeholders brought about an impor-
tant change in the dynamics and substance of the deliberations. This was a very
important change, since no serious, in-depth debate on the implications of the
proposed treaty provisions had ever taken place in the committee. Among other
things, these groups questioned the broad scope of the treaty, the nature of the
proposed rights, and their duration, and they highlighted possible unintended
consequences, especially for the business models of the technology industry.

The new players created coalitions among public-interest and consumer groups
in both the North and South and had a significant impact on the positions of key
member states concerned with the potential negative impact of the proposed
treaty on access to information and knowledge and on technological innovation.
One of the main achievements of the new players was to bring representatives
of the information technology, electronics, and telecommunications industries
together with groups representing performer groups, library associations, devel-
opment activists, public-interest and consumers on the basis of these concerns to
build together a dynamic and broad-based coalition to oppose the proposed treaty
in its current form.32 AT&T, Dell, Intel, Verizon, and Sony were among the corpora-
tions that joined the coalition.

The involvement of the industry players was significant because it blunted the
rhetoric of the broadcasting lobby and their allies. It dawned on many, even the
staunchest supporters of the treaty within governments, that if some of the most
successful companies in the digital era had a problem with the treaty, one needed
to stop and think again. It was no longer easy to dismiss criticism as simply the
work of a few NGOs opposed to intellectual property rights.

The parallel discussions on the WIPO Development Agenda also had an impor-
tant impact on the subsequent debate on whether the Broadcasting Treaty was nec-
essary. More member states demanded further deliberations on the proposed provi-
sions, impact assessments, and studies before moving forward. These were all ideas
that had been raised in the context of the discussion on the development agenda.

Ultimately, as a result of all the above factors, the 2006 WIPO General
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Assembly rejected the recommendation of the Standing Committee on Copyrights
and Related Rights to call for a diplomatic conference and instead asked for the
convening of two special sessions of the committee to deliberate further on the
essential elements of the proposed treaty —namely, its objectives, specific scope,
and objects of protection. The General Assembly also clarified that the scope of
the treaty would be limited to the protection of broadcasting signals from piracy,
as opposed to granting broadcasting organizations additional rights. The two spe-
cial sessions of the committee did not lead to any agreement on the basic ele-
ments of the proposed treaty, and consequently, the 2007 WIPO General Assembly
decided that a diplomatic conference would not be convened in the near future.

The result is that the issue is no longer at the top of the agenda of the Stand-
ing Committee on Copyrights and Related Rights. Though the proponents have not
given up their quest, it is likely to take some time before there can be another
attempt to craft a treaty with such a broad scope, in light of there being little evi-
dence either of a need for it or of its potential impact.

THE FUTURE OF A2K IN WIPO

The A2K movement has made an important contribution to the more systematic
introduction of public-interest concerns into the deliberations of WIPO, particu-
larly with respect to access to and sharing of on-line works for educational and
research purposes. The inclusion of important A2K-related proposals in the WIPO
Development Agenda and the halting of the discussions on the proposed WIPO
Broadcasting Treaty clearly demonstrate the success achieved. However, looking
forward to the future of the A2K agenda in WIPO, many challenges still lie ahead.

While it is unlikely that new momentum will emerge for the proposed WIPO
Broadcasting Treaty, there is a need to continue to advance the A2K agenda in the
Standing Committee on Copyrights and Related Rights, as well as in other WIPO
bodies, on issues such as limitations and exceptions to intellectual property rights.
The implementation of the A2K proposals of the WIPO Development Agenda will
also require significant work to identify clear and specific actions that will enable
the proposals to be realized. To maximize the potential impacts of the A2K initia-
tives in WIPO, the A2K movement will also need to work toward bringing greater
coherence to related initiatives being pursued in other UN agencies and other
international organizations.

Both the development agenda and the experience with the proposed treaty on
broadcasting organizations demonstrate the flaws in WIPO’s approach to intellec-
tual property protection and provide a new opportunity for exploring alternative
models of innovation and collaboration.
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The future of A2K at WIPO is therefore bright, provided that the A2K move-
ment and those concerned with A2K issues double their efforts to put on the table
proposals that can benefit the needs of creative and competitive industries and
businesses and the public interest, including development and consumer interests
generally. Only the battles of this decade have been won. The war of the century —
for the control of knowledge —may just be beginning.
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tal Meeting on a Development Agenda for WIPO. In 2006, the meeting ceased to exist, and
the discussion moved to the newly created Provisional Committee on Proposals Related
to a WIPO Development Agenda until September 2007. The proposals are contained in the
submissions by the following members: Argentina and Brazil, cosponsored by the “Friends
of Development” (WIPO doc. nos. WO/GA/31/11, WO/GA/31/14, both available on-line at
http://www.wipo.int/meetings/en/details.jsp?meeting_id=6309, and IIM/1/4, available
at http://www.wipo.int/edocs/mdocs/mdocs/en/iim_1/iim_1_4.doc); the African Group
(WIPO doc. no, IIM/3/2, available at http://www.wipo.int/edocs/mdocs/mdocs/en/iim_3/
iim_3_2.doc); Bahrain, cosponsored by Jordan, Kuwait, Lebanon, Libyan Arab Jamahiriya,
Oman, Qatar, Saudi Arabia, the Syrian Arab Republic, the United Arab Emirates, and Yemen
(WTPO doc. no. IIM/2/2, available at http://www.wipo.int/edocs/mdocs/mdocs/en/iim_2/
iim_2_2.doc); Colombia (WIPO doc, no. PCDA/1/3, available at http://www.wipo.int/edocs/
mdocs/mdocs/en/pcda_1/pcda_1_3.doc); the United States (WIPO doc. no. IIM/1/2, avail-
able at http://www.wipo.int/edocs/mdocs/mdocs/en/iim_1/iim_1_2.doc); Mexico (WIPO
doc. no. [IM/1/3, available at http://www.wipo.int/edocs/mdocs/mdocs/en/iim_1/iim_1_3.
doc); and the United Kingdom (WIPO doc. no. IIM/1/5, available at http://www.wipo.int/
edocs/mdocs/mdocs/en/iim_1/iim_1_5.doc) (all last accessed April 8, 2009).

The list of 111 proposals can be found in World Intellectual Property Organization, Report of
the WIPO General Assembly: Thirty-Third (16th Extraordinary) Session, September 25—-October
3, 2006, Annex A, WIPO doc. no. WO/GA/33/10, available on-line at http://www.wipo.int/
edocs/mdocs/govbody/en/wo_ga_33/wo_ga_33_10.doc (last accessed April 9, 2009).

The final list of forty-five agreed recommendations for the WIPO Development Agenda,
including nineteen recommendations for immediate implementation, are contained in World
Intellectual Property Organization, Report of the Assemblies of the Member States of WIPO:
Forty-Third Series of Meetings, September 24-October 3, 2007, Annexes A and B, WIPO doc.
no. A/43/16, available on-line at http://www.wipo.int/edocs/mdocs/govbody/en/a_43/
a_43_16-mainl.pdf (last accessed April 9, 2009).

See n.5 above.

For detailed discussions see Sisule F. Musungu, “The Development Agenda: The Implications
for IP Governance and the Future of WIPO,” Bridges 11, no. 7 (2008).

The digital agenda was the initiative of WIPO Director General Kamil Idris. One of the core
components of the digital agenda was to promote the entry into force of new WIPO treaties,
the WIPO Copyright Treaty and the WIPO Performances and Phonograms (WPPT), before
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December 2001. A second core component of the digital agenda was to “promote adjustment
of the international legislative framework to facilitate e-commerce through i) the extension
of the principles of the WPPT to audiovisual performances, ii) the adaptation of broadcast-
ers’ rights to the digital era, and iii) progress towards a possible international instrument on
the protection of databases.” For a discussion of the WIPO Digital Agenda, see Musungu and
Dutfield, “Multilateral Agreement and a TRIPS-Plus World.”

For further analysis of the WIPO Copyright Treaty and the WIPO Performances and Phono-
grams Treaty, including their practical implications, see, for example, Ruth L. Okediji, “The
International Copyright System: Limitations, Exceptions and Public Interest Considerations
for Developing Countries,” Issue Paper 15, International Centre for Trade and Sustainable
Development, Geneva, available on-line at http://www.iprsonline.org/unctadictsd/docs/
ruth%202405.pdf (last accessed April 9, 2009). In 2010, the WIPO Copyright Treaty was in
force in eighty-eight WIPO member states, while the WIPO WPPT was in force in eighty-six
WIPO member states.

World Intellectual Property Organization, “Agenda Item 4: Protection of the Rights of Broad-
casting Organizations: Submissions Received from Non-governmental Organizations by
March 31, 1999,” April 7, 1999, WIPO doc. no. SCCR/2/6, available on-line at http://www.
wipo.int/edocs/mdocs/copyright/en/sccr_2/sccr_2_6.pdf (last accessed April 9, 2009).
World Intellectual Property Organization, “Protection of the Rights of Broadcasting Organi-
zations: Comparison of Proposals of WIPO Member States and the European Community and
Its Member States Received by April 15, 2003,” WIPO doc. no. SCCR/9/5, available on-line at
http://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_5.doc, last accessed April 9,
2009).

Members of WIPO agreed to the Rome Convention for the Protection of Performers, Produc-
ers of Phonograms and Broadcasting Organizations on October 26, 1961. It extended copyright
protection from the author of a work to the creators and owners of the physical implementa-
tions of that intellectual property, including the producers of audiocassettes.

For a detailed history of the proposed WIPO broadcasting treaty and an analysis of the draft
text, see Viviana Munoz Tellez and Chege Waitara, “A Development Analysis of the Proposed
WIPO Treaty on the Protection of Broadcasting and Cablecasting Organizations,” Research
Papers 9 (January 2007), Geneva, South Centre available on-line at http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=1039301 (last accessed June 3, 2010).

A notable exception was the role of the United Nations Educational, Scientific and Cultural
Organization (UNESCO), as an intergovernmental observer.

These included various groups, part of the Civil Society Coalition: the Electronic Frontier
Foundation; Knowledge Ecology International, formerly the Consumer Project on Technol-
ogy; European Digital Rights; IP Justice; and the Union for the Public Domain, among others.
See for example, “Joint Statement Opposing Broadcast Treaty by Broad-Based Coalition,”
available on-line at http://drn.okfn.org/node/135 (last accessed April 9, 2009).
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Demonstration during the sixth round of negotiations for a free-trade agreement between the United States and Thailand,
Chiang Mai, January 11, 2006 (Gaélle Krikorian).



“IP World”—Made by TNC Inc.

Peter Drahos

We live in a world where the rules of intellectual property (IP) and the intellectual
property generated using those rules are globally pervasive phenomena. For exam-
ple, in the nineteenth century, two important multilateral agreements on intellectual
property were negotiated by some states: the Berne Convention for the Protection
of Literary and Artistic Works (1886) and the Paris Convention for the Protection
of Industrial Property (1883). Today, the World Intellectual Property Organization
(WIPQO) administers some twenty-three treaties on intellectual property.

The global quantity of intellectual property being generated under the rules of
intellectual property cannot really be accurately quantified, but it is vast. By way
of illustration, in 2004, there were about 5.5 million patents in force around the
world.? There were at least another 5 to 6 million unexamined patent applications.
In 2006, the U.S. Patent and Trademark Office reported that there were 1,332,155
active certificates of trademark registration in the United States. There are many
other forms of intellectual property that one would have to add to a global stock-
taking of intellectual property, including the number of works protected by copy-
right, the number of plant variety registrations, the number of registered designs,
the number of protected circuit layouts, and so on.

One important issue is whether globalizing the rules of intellectual property and
encouraging the production of more and more intellectual property under those
rules will lead to a continuous increase in social welfare. In a moment, we will see
that as a matter of theory, more intellectual property does not necessarily mean
more social gains. This leads to the question that is the focus of this paper: If there
are dangers and risks in continuing to expand both the rules of intellectual property
and the production of intellectual property, why is this expansion occurring? The
answer can entail explanations of the structural kind or of the agent-centered kind
or something in between. This paper focuses on agents in the form of companies
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and individuals, but especially on transnational corporations—TNCs. A focus on
agents raises the possibility for social action. If the intellectual property world that
we have today reflects certain choices and actions taken by one group of actors,
can other actors with different views about the desirability of intellectual property
change the direction of its growth? Our answer is a qualified yes.

TOO MUCH INTELLECTUAL PROPERTY?

Economic theory suggests that a society that had no intellectual property pro-
tection at all would almost certainly not be allocating resources to invention and
creation at an optimal level.2 But equally, a society that went to extremes of pro-
tection would almost certainly incur costs that would exceed the benefits. Intellec-
tual property rights permit owners to exclude people from the use of socially valu-
able information. At some point, allowing intellectual property owners to exploit
this power of exclusion becomes too costly in terms of social welfare. The rules of
arithmetic, for instance, can be used and reused endlessly. The costs of excluding
people from the use of these rules would be very high in economic terms and in
terms of basic human freedoms. The diagram below illustrates the proposition that
one can have too much intellectual property protection. It also suggests that there
is an optimal level of intellectual property protection.

Like most abstractions, Diagram 1 does not capture the real-world dynamic
complexity of the way in which intellectual property rights and the growth of
knowledge actually interact. For example, it implies nothing about the mix of
intellectual property systems that a society should employ. A patent system, for
example, might not be part of an optimal mix. In the nineteenth century, both Hol-
land and Switzerland were able to industrialize without a patent system. A patent
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DIAGRAM 1 The strength of intellectual property rights (IPR) standards and social welfare.
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system might be part of an optimal mix, but whether it is or not depends in part
on the scope of patentability. For example, as other chapters in this book illustrate,
the efficiency of extending patents to software, business methods, and pharma-
ceutical products is highly debatable.

When we come to think about optimal levels of intellectual property protec-
tion in the context of a world of interdependent nation-states, it is clear that there
is not one level of protection that is universally optimal for all states. It is clear
that imitative production and learning are important to developing countries. TNCs
operating in developing countries typically do so with higher levels of knowledge
assets than domestic firms, for example. There is scope for domestic firms to ben-
efit from this positive externality.3 But, whether domestic firms make productivity
gains is profoundly affected by the property rules that govern imitative produc-
tion. Imitative production and learning require an appropriately designed set of
intellectual property rights (for example, rules that permit some degree of reverse
engineering). We know, for example, that Japan for a large part of the twentieth
century designed and used a patent system that placed the emphasis on the diffu-
sion of knowledge, rather than on the right to appropriate knowledge.4

Imitative production typically requires less capital, a factor that is important
in developing countries. If, with Ronald H. Coase, we think of property rights as
a factor of production, it follows that those property rights should be designed
in ways that match the comparative advantage that a country has in other factors
of production.5 This suggests that there will be real long-run costs for developing
countries if they continue to participate in a global regime of intellectual property
rights that continues to ratchet up standards of protection. Much the same conclu-
sion follows from the theory of comparative capitalism.6 This theory suggests that
countries must choose their system for regulating intellectual property with an eye
to how it will fit other crucial legal and industry policy institutions, from competi-
tion policy to labor-market policy. Property and these other institutions form an
organic whole. Whether or not particular property rights contribute to the well-
being of the whole is a matter of careful diagnosis. Crucially, just like a physician,
countries must have the freedom to design the right treatment once the diagnosis
has revealed the source of the problem. As Jeffrey Sachs says, development eco-
nomics must strive to be more like clinical medicine in its approach to problems.”

The idea that there are different optimal points of intellectual property pro-
tection for different countries is captured in Diagram 2 below. Even if there are
benefits for New Guinea in having a patent system (and this is an open question),
an optimally designed patent system for New Guinea is likely to be very different
from that of an optimal system for that of the United States. In Diagram 2, Country
B’s optimal point of intellectual property protection is well and truly passed by
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the standards of protection required in order for Country A’s optimal point to be
reached. If Country B is required to harmonize with Country A’s standards of pro-
tection it is likely to be made even worse off.

Like Diagram 1, Diagram 2 abstracts from a much more complex empirical real-
ity. At a given point in time in a country’s development history, the wrong set of
institutional choices when it comes to intellectual property rights may drive it into
negative territory when it comes to the welfare impacts of intellectual property
rights. For example, a country such as New Guinea, which has a weak manufac-
turing base and a minerals-based economy, has virtually nothing to gain from
adopting a patent system. Yet in order to meet its World Trade Organization (WTO)
obligations, it has adopted a patent law based on a WIPO model law. It also has a
growing HIV/AIDS crisis. Depending on what happens in the next decade, New
Guinea may find that as a result of its membership in the Patent Cooperation
Treaty, it ends up being designated for pharmaceutical patent applications. Such
patents may well complicate the New Guinea government’s capacity to access the
cheapest medicines. There are other kinds of complex interdependencies at work.
New patent laws in countries such as India and China, which have been a source
of low-cost pharmaceuticals, when combined with the patent law in New Guinea,
may also complicate access. The curve for New Guinea for patents might take on
the shape in Diagram 3 below.8

This brief analysis of the economics of intellectual property in the context
of economic development suggests that it would be prudent for states to retain
design sovereignty over intellectual property rights. Moreover, given the differ-
ences in development among nations, one might expect to find a real diversity
of standards of intellectual property protection. When we look at the intellec-
tual property world, however, instead of finding diversity, we find an increasing
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DIAGRAM 2 Different optimal points for different countries.
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convergence on standards of intellectual property protection. For example, all the
members of the WTO have to comply with the standards of protection that are
set down in the Agreement on the Trade-Related Aspects of Intellectual Property
Rights (TRIPS). Since TRIPS came into operation, states have signed hundreds of
bilateral agreements, many of which include provisions that deal with intellectual
property and that set standards of protection that are higher than required under
the minimum standards of TRIPS.

Accompanying this global spread of intellectual property standards has been
a vast growth in the bureaucracies that administer intellectual property rights.
Patents, trademarks, and designs are registration systems and therefore require
a bureaucracy that examines applications for the rights, decides on eligibility, and
maintains a register of the rights. Patent offices are costly operations. The U.S.
Patent and Trademark Office has a staff of some sixty-five hundred, the Japanese
Patent Office some twenty-five hundred, and the European Patent Office approxi-
mately five thousand.

The costs of creating intellectual property rights do not end with administra-
tion. Property rights that cannot be enforced are worth little. Enforcement requires
the participation of civil courts and specialist tribunals. Increasingly, criminal-
law-enforcement agencies have begun to play a much greater role in enforcement
as states have moved down the path of criminalizing the infringement of intel-
lectual property.

Administering and enforcing intellectual property is particularly costly for
developing countries. Should they direct their scarce scientific resources into pat-
ent examination? In order to save on the costs of patent administration, they may
be tempted to rely on the work of offices such as the European Patent Office or
the U.S. Patent and Trademark Office, but will the work of these offices meet the
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French police tracking
IP infringement (Sirpa-
gendarmerie).

needs of developing countries? Similarly, there is a real issue as to whether devel-
oping countries should devote scarce criminal-justice resources to enforcing what
in the end are private monopoly privileges and what historically have been the
subject of civil proceedings.

THE ORIGINS OF THE IP WORLD: FROM THE MEDIEVAL PERIOD TO THE 1980S

Historically speaking, two types of actors have been key in the processes that have
led to the globalization of intellectual property rules and the production of intel-
lectual property: states and companies. The sovereigns of newly emerging states
in medieval Europe well understood the importance of capturing resources for the
benefit of the states, resources that included knowledge. There was widespread
warfare between the powers of Europe, of which the Hundred Years” War between
England and France was but one example. Natural disasters such as the Black Death
and crop failures were other sources of instability. Sovereigns found themselves
having to compete for skilled artisans who could bring commercially and militarily
important goods and techniques to their territories. To some extent, the compara-
tive advantage of nations and city states was locked up by them in the guilds that
formed around all important technologies, such as mining, the making of sailcloth,
machines for milling or weaving, and so on. Local guilds could not, however, pro-
vide all the innovation that the emerging states of the time demanded. Using the
privilege system to entice foreign skilled workers to defect from their guilds and
relocate to another territory was a natural step for sovereigns to take. It was a way
of building comparative advantage and robbing others of theirs. For this reason,
many monopoly privileges of the Middle Ages went to foreigners.
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Out of the medieval system of privileges that existed across Europe there
evolved statutory forms of intellectual property, copyright and patents being the
earliest examples. At the same time, the laws relating to the formation of corpo-
rate personality were also evolving and being used for the purposes of business
and trade. The links between intellectual property and the economic interests of
companies existed early on in the history of intellectual property (for example,
the Stationers Company and printing privileges in sixteenth-century England).
The large-scale use by companies of systems of intellectual property evolved more
slowly. States did not really invest in the creation of the administrative infra-
structure needed to run systems of intellectual property rights till the nineteenth
century. So, for example, patent offices were modernized and patent fees were
reduced. Companies in Europe and the United States began to see that patents
could confer business opportunities not just in their domestic markets, but in
markets abroad. The United States and the lead industrial states in Europe saw in
intellectual property, especially patents, a means by which to increase control over
resources that mattered in the final instance to state power.

By the 1880s, the United Kingdom, Germany, France, and Belgium led Europe in
terms of industrialization, and Europe led the world. For example, it accounted for
63 percent of the world’s steel production.® Across the Atlantic, the United States
was making giant strides in industrialization. By 1913, its manufacturing output
matched that of the United Kingdom, France, and Germany combined, account-
ing for some one-third of world production.1® Nation-states, which had become
the principal unit of political and economic organization, saw that their economic
supremacy depended on their capacity to compete in the heavy industries of coal,
iron, and steel, as well as in the new industrial technologies based on chemicals
and electricity. One of the important features of this period of industrial growth in
Europe and the United States was the increase in monopolistic business combina-
tions in the form of cartels, trusts, or syndicates.’ Put simply, firms colluded and
cooperated in the marketplace. There were, of course, some attempts by govern-
ments to deal with this, the passage of the Sherman Antitrust Act in 1890 in the
United States being the single most notable example. In Europe, some industries
rapidly organized themselves into national cartels. In Germany, for example, the
firms in the coal-tar dye industry formed special agreements to regulate production
and the exchange of patented knowledge. By 1913, 88 percent of world chemical dye
production was controlled by German industry, with the companies being part of
one of two agreements that regulated the industry and that were merged into one
in 1916.12

The institutions of intellectual property were regularly the subject of attack by
skeptics. In the nineteenth century, the patent system narrowly survived an attack
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by a coalition of free traders, economists, and some politicians. The arguments
against the patent system were much the same as today. These included the view
that prizes and other payments are a superior way to create incentives for inven-
tors, that the monopoly costs of the patent system outweigh its incentive effects,
that there are doubts about its incentive effects in any case, that patents inhibit
trade across borders, and that patents are not natural rights.3 Fritz Machlup and
Edith Penrose suggest that one of the main ways in which defenders of the patent
system prevailed was by the use of sophisticated techniques of propaganda. It is a
point that remains relevant today. Critics of intellectual property rights often find
themselves embroiled in propaganda wars in which criticism of the design of intel-
lectual property is framed as an attack on private property rights and the rights of
investors. Corporate intellectual property owners use this rhetorical framing tech-
nique to shroud the fact that they are pushing states into expanding and enforcing
private monopoly rights.

In any case, because the lead industrial states at the beginning of the twenti-
eth century realized that their military and economic power depended on the key
industries of coal, iron, steel and chemical production, they concluded that if the
lead industrialists in these sectors supported the patent system, so would they.
Not for the last time, states bought into the belief that strong intellectual property
rights would make for a strong state.

For the first half of the twentieth century, states concentrated on developing
the two nineteenth-century pillars of the international framework for intellec-
tual property —the Berne Convention and the Paris Convention. In general, the
companies that participated in domestic and international processes of intellec-
tual property lawmaking tended to view those processes from the perspective of
national businesses protecting national or regional interests. American publishers,
for example, were not a strong force for encouraging the United States to join the
Berne Convention (the U.S. did not join till 1988). The publishing cartels that were
formed in the first half of the twentieth century between U.S. and UK publish-
ers (known as the British Publishers Traditional Markets Agreement) were more
defensive in nature, dividing up the world into territories where one would agree
not to trespass on the business interests of the other.

In some industries, the chemical and pharmaceutical industries being an exam-
ple, some companies did have an aggressive international focus. The German chem-
ical industry employed thousands of chemists, and their output was measured by
thousands of patents. Companies such as Bayer and Badische Anilin Fabrik held
hundreds of patents in America. German industry held in total approximately
forty-five hundred U.S. patents, creating a “colossal obstacle to the development
of the American dyestuff industry.”14 But there was also sufficient flexibility in the
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international system for states to be able to defend their national interests along
with companies that saw themselves as nationally, rather than globally based. A
good example of the scope of this flexibility was the change that the United King-
dom made to its patent law in 1919 preventing the patentability of chemical com-
pounds. Chemical processes remained patentable. Fearing the might of IG Farben,
British industry pursued a strategy of free riding by concentrating on inventing
better processes that duplicated German dyestuffs.

For the most part, companies and industries took an interest in those areas of
intellectual property that directly affected their particular business model and did
not operate in lobbying terms across all of intellectual property. The publishers
were active in copyright, pharmaceutical companies were active in patents, and a
variety of industries were active in trademarks. A cross-cutting, unified approach
to intellectual property by companies did not take place until the 1980s, when they
united on a common agenda for an international intellectual property framework
in the context of the General Agreement on Tariffs and Trade Uruguay Round of
Multilateral Trade Negotiations.

TNCS AND TRIPS

The antecedents of this unified approach to intellectual property lie in the rise of
transnational corporations after the Second World War. TNCs are characterized by
the fact that their investment strategy takes the form of foreign direct investment in
production, sales, and distribution. The vehicles of this foreign direct investment are
foreign affiliates that allow the TNC to manage a centrally coordinated foreign direct
investment strategy across a large number of countries. TNCs are companies that
have a genuinely global investment philosophy. At base, TNCs evaluate the regula-
tory systems of nation-states in terms of the impact of those systems on their ability
to make, control, and manage their investments in those states. It was this invest-
ment philosophy that ended up unifying different TNCs during the course of the
Uruguay Round on the crucial issues of trade in services and intellectual property.
The U.S. pharmaceutical industry, and Pfizer, in particular, turned out to be
leaders in the Uruguay Round because pharmaceutical companies were among
the first companies to change into genuine TNCs. Pfizer, facing strong domestic
competition in the production of penicillin after the end of World War II, moved
to a program of expansion into developing country markets. Pfizer’s move into
overseas markets was the idea of John “Jack” Powers, Jr., assistant to the presi-
dent, then president himself of the company, who in effect globalized Pfizer as a
firm. Out of his initiative was born Pfizer International. Manufacturing plants and
distribution networks were established “in countries ranging from Argentina to
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Australia and Belgium to Brazil.”5 By 1957, Pfizer International had achieved more
than its target of $60 million overseas sales.

Pfizer’s investment in developing countries sensitized it to the threat to inter-
national markets that generic manufacturers in countries such as India posed for
the pharmaceutical research-and-development industry. It also saw that devel-
oping countries were increasingly using their superior numbers in WIPO to put
forward initiatives that favored their own position as net importers of foreign
technology. During the early 1980s, a small group of Washington-based policy
entrepreneurs had conceived the idea of linking the intellectual property regime
to the trade regime. Pfizer executives, including the CEO Edmund Pratt, were
among the leading proponents of this idea. Essentially, their policy idea was to get
an agreement on intellectual property into the General Agreement on Tariffs and
Trade (GATT). Among other things, such an agreement would be enforceable under
GATT dispute-resolution procedures. Existing intellectual property treaties such
as the Berne Convention lacked meaningful enforcement mechanisms. Moreover,
the wide membership of GATT meant that the enforcement mechanism would be
potentially available for use against more states.

Pfizer executives used their established business networks to disseminate the
idea of a trade-based approach to intellectual property. Pratt began delivering
speeches at business forums such as the National Foreign Trade Council and the
Business Round Table, outlining the links between trade, intellectual property, and
investment. As a CEO of a major U.S. company, he could work the trade-associa-
tion scene at the highest levels. Other Pfizer senior executives also began to push
the intellectual property issue within national and international trade associations.
Gerald Laubach, president of Pfizer Inc., was on the board of the Pharmaceuti-
cal Manufacturers Association and on the Council on Competitiveness set up by
President Ronald Reagan; Lou Clemente, Pfizer’s general counsel, headed up the
Intellectual Property Committee of the U.S. Council for International Business;
Bob Neimeth, Pfizer International’s president, was the chair of the U.S. side of
the Business and Industry Advisory Committee to the Organisation for Economic
Co-operation and Development. The message about intellectual property went out
along the business networks to chambers of commerce, business councils, business
committees, trade associations, and peak business bodies. Thus, Pfizer executives
who occupied key positions in strategic business organizations were able to recruit
the support of more and more organizations for a trade-based approach to intel-
lectual property. With every such enrollment, the business power behind the case
for such an approach became harder and harder for governments to resist.

Pfizer also managed to gain representation on a key committee, the Advisory
Committee on Trade Negotiations, created in 1974 by the U.S. Congress under U.S.
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trade law as an organization of numerous private-sector advisory committees
with the Advisory Committee on Trade Negotiations at its apex. The purpose of
this committee was to ensure a concordance between official U.S. trade objectives
and the U.S. commercial sector. Pratt, with the assistance of other senior execu-
tives within Pfizer, began to put himself forward within business circles as some-
one who could develop U.S. business thinking about trade and economic policy.
In 1979, Pratt became a member of the committee and in 1981 its chairman. During
the 1980s, representatives from the most senior levels of big business within the
United States were appointed by the president to serve on the committee. Out
of this business crucible came the crucial strategic thinking on the trade-based
approach to intellectual property.

With Pratt at the helm and the CEOs of IBM and Du Pont Corporation serving on
the committee, it began to develop a sweeping trade and investment agenda. John
Opel, the then chairman of IBM, headed this task force. During Pratt’s six years of
chairmanship, the Advisory Committee on Trade Negotiations worked closely with
William E. Brock I, the U.S. trade representative from 1981 to 1985, and with Clay-
ton K. Yeutter, the U.S. trade representative from 1985 to 1989, helping to shape the
services, investment, and intellectual property trade agenda of the United States.

The committee’s basic message to the U.S. government was that it should pull
every lever at its disposal in order to obtain the correct result for the United States
on intellectual property issues. U.S. executive directors of the International Mon-
etary Fund and World Bank could ask about intellectual property when casting
their votes on loans and access to bank facilities; U.S. aid and development agen-
cies could use their funds to help spread the intellectual property gospel. Over
time, the message was heard and acted upon. Provisions protecting intellectual
property as an investment activity were automatically included in the Bilateral
Investment Treaty program that the United States was engaged in with develop-
ing countries in the 1980s. Means of influence of a personal and powerful kind
also began to operate. George Shultz, the secretary of state, discussed the intel-
lectual property issue with Prime Minister Lee Kuan Yew of Singapore, according
to Jacques Gorlin in his 1985 analysis of the trade-based approach to intellectual
property. President Reagan in his message to Congress of February 6, 1986 entitled
“America’s Agenda for the Future” proposed that a key item in that agenda should
be greater protection for U.S. intellectual property abroad. This was consistent
with the recommendation of the Advisory Committee on Trade Negotiations that
the development of a U.S. strategy for intellectual property be endorsed by the
president and the cabinet. The ground was being prepared for intellectual property
to become the stuff of big-picture political dealing, and not just technical trade
negotiation. The ground was being prepared for the TRIPS Agreement.
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The detailed story of how TRIPS came to be part of the Final Act of the Uru-
guay Round has been told elsewhere.16 Key to the achievement of TRIPS was the
formation of the Intellectual Property Committee. The Intellectual Property Com-
mittee was an ad hoc coalition of thirteen major U.S. corporations; Bristol-Myers,
DuPont, FMC Corporation, General Electric, General Motors, Hewlett-Packard,
IBM, Johnson and Johnson, Merck, Monsanto, Pfizer, Rockwell International, and
Warner Communications. It described itself as “dedicated to the negotiation of a
comprehensive agreement on intellectual property in the current GATT round of
multilateral trade negotiations.”17

Europe was the key target for the committee. Once Europe was on board, Japan
was likely to follow, or at least would not raise significant opposition. The sup-
port of European and Japanese corporations was crucial. What followed was a
consensus-building exercise carried out at the highest levels of senior corporate
management. CEOs of U.S. companies belonging to the Intellectual Property Com-
mittee would contact their counterparts in Europe and Japan and urge them to put
pressure on their governments to support the inclusion of intellectual property
in the Uruguay Round. Ultimately, the linkages that were created between U.S.,
European, and Japanese companies led to the joint release in 1988 of a suggested
draft text of an agreement on intellectual property.

TRIPS was a stunning negotiating victory that was made possible because a
small group of individuals in the 1980s saw the possibilities of networked gover-
nance, especially when those networks could capture and deploy a “big stick” in
the form of U.S. trade threats. Within these intersecting TNC networks, there were
pools of technical expertise upon which to draw for the purposes of producing
a draft agreement, while other networks steered the draft through a multilateral
trade negotiation involving more than one hundred states that lasted from 1986 to
1993. Important to this achievement were a small number of business actors who
created ever-widening circles of influence that enrolled more actors in networks
that had TRIPS as their mission.

POST-TRIPS

The post-TRIPS era has seen a shift to bilateral trade agreements as the principal
means for spreading intellectual property norms by means of the trade regime.
These agreements contain standards that are either the same as or higher than
those to be found in TRIPS. In the United States, TNCs continue to monitor these
agreements through a U.S. trade representative advisory committee called IFAC-3
(the Industry Functional Advisory Committee—3). IFAC-3 is made up of twenty
members drawn from Industry Sector Advisory Committees and another twenty
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Cartoon of a negotiation discussion (Diario La Republica, Lima, September 27, 2006, www.grain.org/photos).

members drawn from private-sector areas who provide the committee with a large
pool of expertise in intellectual property. The private-sector members are: the
International Intellectual Property Alliance; The Gorlin Group; Pfizer, Inc.; the Law
Offices of Hope H. Camp, representing Eli Lilly and Company; the Pharmaceutical
Research and Manufacturers of America; Cowan, Leibowitz and Latman, P.C.; the
Anheuser-Busch Companies, Inc.; Merck and Company, Inc.; the National Foreign
Trade Council, Inc.; Powell, Goldstein, Frazer and Murphy, LLP, representing the
Biotechnology Industry Organization; Time Warner Inc.; the International Anti-
Counterfeiting Coalition; the Recording Industry Association of America; the Intel-
lectual Property Owners Association; and Levi Strauss and Company:.

IFAC-3 works across all U.S. trade initiatives on intellectual property, whether
bilateral, regional, or multilateral. It is thus able to coordinate at a technical
level the work it does across these different forums, thereby ensuring that U.S.
trade-negotiating initiatives push intellectual property standards in the direc-
tion that U.S. industry would like. IFAC-3’s technical expertise, as well as the
expertise available to it from its members’ corporate legal divisions, means that,
for example, it can evaluate a country’s intellectual property standards in detail
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when that country seeks accession to the WTO, and it can provide detailed assess-
ments of the standards that U.S. trade representative negotiators must bring home
in a negotiation.

The other striking feature of the post-TRIPS era has been the increasing
involvement of civil-society NGOs in intellectual property policy. Today, there
are thousands of NGOs working on issues such as access to medicines, access to
knowledge, biopiracy, indigenous intellectual property rights, licensing, Internet
governance, copyright-user rights, software freedom, and so on. The presence of
NGOs working on a range of intellectual property issues provides scope for an alli-
ance between developing states and NGOs. United minority factions can, under
certain conditions, secure global regulatory change, the Declaration on the TRIPS
Agreement and Public Health of 2001 being an example. Western NGOs are at their
most effective when they can capture Western media interest and publicity. Often
this requires a crisis of some kind. It has taken literally millions of deaths in Africa
in order for the Western media to become interested in the links between pat-
ents, price, and AIDS drugs, despite the fact that cartelism in the pharmaceutical
industry has been a problem for the health-care system of developing countries
for decades.®

THE FUTURE

The possibility of securing change that benefits citizens in the context of intel-
lectual property rights should not be overestimated. For the most part, intellectual
property policy ends up mired in complex debates over rules and systems that only
a few insiders really understand. Ignorant or corrupt politicians will nine times out
of ten listen to the TNC representative who promises that bad things will happen
to investment if policy X, which favors stronger intellectual property rights, is not
followed. Of course, disagreements over the rules of intellectual property do break
out among TNCs. A good example is the recent conflict over the rules that regu-
late the use of continuations in the U.S. patent system. Continuations are applica-
tions for inventions that have already been claimed in earlier applications. They
are a way of keeping the application process going. Continuations are used most
heavily in the biotechnology and chemical fields. The lack of restrictions on their
use means that examiners have to devote time to reworking applications already
examined, time that could be used to deal with new applications.®

As part of its attempt to reduce its volume of applications, the U.S. Patent and
Trademark Office issued rules placing limits on the use of continuations.20 This rule
change was supported by a number of large companies, including Intel. Intel has
a patent strategy based on filing for many patents and obtaining them as quickly
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as possible. Rules that allow an applicant to play for delay hold no advantage for
it and in fact hurt its patent strategy, because continuations divert scarce exami-
nation resources to applications with earlier priority dates. (Applications forming
part of a continuation chain get the benefit of earlier priority dates.) Intel thus
supported the patent office rule change.2' Members of the biotechnology industry,
on the other hand, are in the unfortunate position of not ever being sure what
they have invented. The complexity of the biochemical world means that they are
often left guessing, but they nevertheless file patents early and then use the con-
tinuation process to refine their original application.22 The biotech industry came
out against the patent office’s rule changes. GlaxoSmithKline was part of a group
of plaintiffs that were successful in temporarily stopping the patent office from
implementing the rules on November 1, 2007.

The above example shows how a reform desired by one TNC player may be
seen as damaging by another. Compromises and incremental rule changes are the
usual results of this kind of conflict. But the divisive politics that are generated
by specific rules of intellectual property should not be confused with the global
politics that surrounds the institution of intellectual property. Here, TNCs remain
united, because despite their different business models and strategic uses of intel-
lectual property, they understand that the globalization of intellectual property
is consistent with their long-term investment strategies. The source of their unity
does not lie in any of the abstract philosophies of intellectual property, such as
natural property rights, utilitarian-based cost-benefit approaches, or personality
theories, because all of these would set limits on the corporate ownership of intel-
lectual property. Rather, TNCs are unified by the belief they will all do better in
a world where states and citizens have embraced an ideology that favors hyper-
strong intellectual property rights because that ideology enables those TNCs to
invest in turning knowledge from a public good into a private good and to set the
terms of access to it.

The claim being made here about the unity of TNCs should not be read as a
claim about specific rules of intellectual property. TNCs will often be opponents in
the context of a given set of international business rules because of the way those
rules limit or increase their individual strategic opportunities. Other essays in this
book have drawn attention to the divisions among TNCs in the context of software
patents and the Broadcasting Treaty. The unity of TNCs does not operate at the
level of rules, but rather at the level of deep ideology, because it is deep ideology
that defines the evolutionary space in which some institutions flourish and oth-
ers do not. Even if, for example, an Intel and a GlaxoSmithKline disagree about
the reform of continuations in the context of the U.S. patent system, they remain
unified on the need for a strong patent system to be spread to as many countries
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as possible and for that system to be made cheap and easy to use so that they can
pursue their respective global patenting strategies. The inevitable disagreements
among TNCs over the specifics of intellectual property rules should not blind us to
their deeper-level ideological unity over the constraints to be placed on the evolu-
tionary space of intellectual property institutions.

A good example of the unified TNC ideology that surrounds the institution
of intellectual property is the proposal by Japan, the European Community, the
United States, and Switzerland for a new plurilateral Anti-Counterfeiting Trade
Agreement. The idea behind the proposal is to forge new standards for the enforce-
ment of intellectual property rights to combat global counterfeiting and piracy. All
TNCs have been calling for some time for more to be done on the enforcement
of intellectual property, calls that have been broadcast through state mouthpieces
such as G8 gatherings. The same states and TNCs that pushed for TRIPS are now
pushing a global enforcement agenda that will deeply affect the rights and privacy
of citizens in developed and developing countries alike. The enforcement push is
real, and it will profoundly affect policing resources in developing countries over
the coming decades. The e-mail message below that circulated recently in South
Africa might also be seen as a future leitmotif in which states have been persuaded
to rearrange their criminal enforcement priorities:

Please take note as this is scheduled for the weekend. ...

Please note that SAPS [the South African Police Service] are having roadblocks
where they will check all CD Recordables in your car. If they find any, you get
arrested and taken down to the police station so that all of them can be checked for
pirated copies.

The minimum fine is R3,000 and you have to pay it immediately or they will
detain you until you come up with the money. So if you have any pirated CDs please
discard them and if you have empty recordable CDs or CDs that have information
other than music and movies then keep them out of your car.

Don't say you were not warned.23

The philosophy that unites TNCs in the institutional politics of intellectual
property is a form of absolutism that elevates the rights of investors above all else.
A world in which investor absolutism drives the making of intellectual property
law is a world in which the welfare of all citizens will be diminished in vital areas
such as education, health, and privacy.

Developing countries and civil society can fight these TNC agendas, but in order
to do so effectively, they have to form much closer political bonds than they have
to date. While a few developing countries can resist developed-country intellectual
property agendas, they are doing so in a nuanced way, picking and choosing their
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issues and interests. India, for example, in the Uruguay Round of trade negotia-
tions, concentrated its resistance on the patents part of TRIPS and not on copy-
right, even though the latter has just as many implications for access to knowledge.
Vietnam, when it signed a bilateral trade treaty with the United States in July
2000, accepted a chapter on intellectual property, but was successful in keeping out
a provision that would have limited its capacity for the parallel importation and
resale of goods without the consent of the patent holder. Small to medium-sized
parties involved in a negotiation with the United States or the European Union on
intellectual property issues tend to adopt a harm-minimization strategy, agreeing
to intellectual property standards that they believe will not hurt them too much.

There is, however, a collective cost for developing countries in adopting this
harm-minimization approach. As they become integrated into the global archi-
tecture of intellectual property by means of free-trade agreements, they create
for themselves an institutional box beyond which it becomes more difficult to
experiment with real alternatives to the existing system. Having entered a web of
international obligations (TRIPS, the Patent Cooperation Treaty, the International
Union for the Protection of New Varieties of Plants, and so on), a web dotted with
enforcement spiders (for example, the WTO'’s dispute-resolution mechanism), they
become more cautious. When confronted with a radical model of access to knowl-
edge, the first reaction of developing-country officials will be to ask, “Is this con-
sistent with our international obligations?” —the answer to which will keep many
lawyers joyfully occupied for a long time.

The need for a cooperative multilateral leadership on intellectual property by
developing countries has become increasingly urgent. The monopoly control of the
production of oseltamivir (Tamiflu) by Roche and the lack of global coordination by
countries in dealing with the problem of inadequate stockpiles of oseltamivir, espe-
cially in high-risk developing countries, shows that the patent system has become a
factor in the management of pandemic risk. The World Health Organization (WHO)
had recommended that countries stockpile oseltamivir. Yet because of the patent
price, many countries could not afford to build a stockpile. As a study showed, this
produced, in risk-management terms, the absurd situation of poor countries (e.g.
Vietnam, Cambodia) that were also high risk in terms of the flu pandemic breaking
out having the smallest stockpiles, while the lowest-risk countries (the United States
and the European Union countries), which were also the richest, having the largest
stockpiles.24 Moreover, the possibility of generic production was severely hampered
by the fact that Roche did not disclose the patent position of oseltamivir, leaving
public-health officials uncertain about what they could do in terms of importing
or manufacturing it. Similarly, the diffusion of climate-change technologies will be
crucially affected by intellectual property rights over those technologies.
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Clearly, developing countries should be collectively thinking about ways in
which to manage intellectual property in the context of global risks such as pan-
demics and climate change. Their current philosophy of mild cooperation in mul-
tilateral forums while defecting to short-term gains in bilateral contexts is incon-
sistent in the management of risk. More generally, if developing countries really
wish to change the evolutionary space of intellectual property institutions so that
real alternatives can flourish, they will have to design much better and stronger
coalitions than they have to date. It is not good enough, for example, for develop-
ing countries to unite in the WTO on a disclosure obligation with respect to the
patenting of genetic resources and then for some of those developing countries to
agree to free-trade agreements that do not support that WTO position. Obviously
this kind of coalition breakdown simply creates incentives for the United States to
continue to operate outside of multilateral forums.

For civil-society groups working on intellectual property issues, the good news
is that there are more groups engaged across a broader spectrum of issues than ever
before. Among other things, this increases the possibilities of coalition building and,
as the negotiations on the Doha Declaration on TRIPS and Public Health showed,
a coalition of state and civil-society actors can be forged and wielded successfully.
But just as civil-society actors can build coalitions and networks, so can the TNCs,
with very different power outcomes. For civil-society actors, the prescription is to
continue to invest in the creation of alternative models of knowledge creation and to
float these in various national and international policy forums. Many of these will be
ignored or will fail to gain wide support. But some will take hold, especially in times
of crisis, such as a pandemic or the environmental crises that are predicted to accom-
pany climate change, when state actors are desperately looking for solutions. For
civil-society actors, floating new models for the growth and diffusion of knowledge,
creating coalitions around those models, and acting in times of crisis are the basic
elements of a strategy to change the evolutionary space of intellectual property.
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The Idea of Access to Knowledge
and the Information Commons:
Long-Term Trends and Basic Elements

Yochai Benkler

In the global networked information economy, the constituent elements of human
welfare and development depend on information and knowledge. Well-designed
health systems and practices, research on disease and health, and access to medical
innovation and its products go directly to the ability of people to live a long and
healthy life. So, too, agronomic and biological research and learning, which have
contributed significantly to food productivity in some regions, have the poten-
tial to reduce the prevalence of chronic malnutrition and hunger. Information and
communications technology, books, educational materials, and learning practices
promise improved literacy and educational attainment so that people around the
world can live more engaged and fulfilling lives. Better access to distributed media
hold out the promise of a more participatory public sphere, greater accountability
of governments, and at least attenuation of the hold that authoritarian govern-
ments have over what their citizens know and think.

In the past few years, a diverse coalition of movements, political and economic
actors, NGOs, scientists, and other academics have begun to coalesce around the
idea, or the catch phrase, “access to knowledge” — A2K. The coalition is diverse. It
includes activists concerned with access to AIDS treatments alongside European
free-software developers concerned with software patents and digital rights man-
agement (DRM). It includes large, developing nations such as Brazil and Argen-
tina alongside large multinational corporations such as Cisco Systems and IBM. It
includes scientists concerned with open-journal publications and NGOs concerned
with information and communications technology. The basic claim of this unlikely
coalition is that information policy, on a global scale, is of central importance to a
wide range of human values. Economic concerns with innovation and growth, on
the one hand, and the core political values of human development, justice, and
freedom, on the other, are being affected by a set of policies historically thought
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of in technical terms, but now increasingly seen and engaged for what they really
are: policies that are of central importance to political economy and the moral
quality of contemporary society.

WHY NOW?

The emergence of the access to knowledge movement is usefully understood in
light of four long-term intellectual and material-historical trends. The first of these
is the arc of the self-understanding of postcolonial societies, especially regarding
strategies of economic development. In the 1950s and 1960s, the period of decol-
onization led to the creation of a large number of countries, some through vio-
lent liberation fights, others through the more or less voluntary acquiescence by
colonial powers in the loss of empire. Throughout this period and increasingly in
the 1960s and 1970s, the question of how these newly emerging societies were to
manage their economies and societies was framed by the terms of self-determi-
nation and independence that were so central to the struggle for liberation more
generally. At a practical level, this led to the widespread adoption of autarky, or
self-sufficiency —not only in the newly independent countries, but in older, but
nonetheless poor countries, most prominently in Latin America. The adoption of
economic self-sufficiency as a core mechanism of independence led to the pursuit
of import substitution (replacing imports with domestically produced goods) and
rapid industrialization as core goals, often implemented through national owner-
ship and high tariffs to protect locally owned industries. Interlaced with the pur-
suit of economic self-sufficiency was the ideological battle between capitalism and
Communism. The latter’s basic commitment to forced redistribution was, unsur-
prisingly, congenial to at least some segments of the impoverished former colonies.
In opposition, one also saw the rise of nationalism as an alternative totalizing ide-
ology to Communism, as internal elites and popular movements battled in many of
the still-unstable new countries. The consistent use of local battles as proxies for
the Cold War did not help.

By the middle to late 1980s, however, import substitution and self-sufficiency
had come to be seen as failed economic strategies. Increasingly, and with greater
speed after the collapse of the Soviet Union, integration into a liberal, global trad-
ing system came to be seen as the sole or at least the dominant strategy available
to countries, poor as well as rich, to promote growth and development. Dissenting
voices continued to be heard, but very few governments followed them through-
out the late 1980s and through the 1990s.

The second, much longer-term trend underlying the A2K movement is the shift
from industrial to information economies. The history of the Western shift from
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agrarian to industrial, from industrial to service-based, and from service-based to
information-based economies has been the subject of countless books and articles.
The emphases differ, but the basic arc is not contested. This longer-term history
has been telescoped in curtailed form in many of the newly independent states of
the latter half of the twentieth century. In these countries, rapid industrialization
was characterized by the same dislocation and misery that accompanied European
industrialization in the nineteenth century. This industrialization came to fill the
place of some of the production in the industrialized economies as these econo-
mies moved toward information manipulation as their core activities. But industrial
production under these terms was dependent upon the information-rich inputs—
innovation, financial capital, and marketing—that dominate the wealthy econo-
mies. The more recently emerging economies, as well as their poorer followers, are
themselves trying to move into the later stages of capitalism at a more rapid pace. In
a world trade system typified by industrialized peripheries and an information-rich
core, the rules regulating the production and exchange of information, knowledge,
and culture have therefore become a major battleground over competitiveness
between the already-developed and the newly developing countries, or between
the postindustrial and the newly industrialized economies.

Access to information and knowledge as basic inputs into processes of learn-
ing and innovation thus have become a central pathway to growth and develop-
ment and ultimately to competition with the wealthiest economies. The newly
emerging economies need access to the existing stocks of knowledge—such as
the existing outputs of science and technological innovation—to speed up their
ability to achieve something like parity in the global knowledge economy, while
poorer developing economies and poorer regions in unevenly developing countries
require that access as part of obtaining the preconditions to human development.

This long term-trend toward industrialization and beyond it toward a global
knowledge economy is therefore at the very root of what has become the A2K
movement. It both necessitates the emergence of access to knowledge as a core
element of concern with human development and gives it a focal point in those
global institutions that have been the locus of the assertion and institutional-
ization of control over knowledge flows: most prominently, the exclusive rights
regimes usually collected under the umbrella term “intellectual property.” These
have become a central part of the basic legal underpinnings of wealth and poverty,
productivity and development, in the contemporary global economy and have
therefore unsurprisingly become the locus of contestation around which the A2K
movement is coalescing.

The first two long-term trends combined to underwrite the integration of
the international intellectual property system into the global trade system. They
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have also been the reason that the ways information, knowledge, and culture
are produced and managed have become so central to questions of global jus-
tice and development. They undergird the development of the idea of “intellec-
tual property” and the rise of the Trade-Related Aspects of Intellectual Property
Rights (TRIPS) Agreement. In brief, over the course of the late nineteenth cen-
tury and throughout most of the twentieth, copyright and patents were treated,
in the Berne and Paris treaties, in particular, as distinct regimes, and their inter-
national enforcement was largely a system of reciprocity and mutual recognition
of national policies. These agreements were largely peripheral to the international
trade system and had practically no teeth. In the 1970s, some of the countries
that were focused on import substitution and the development of local industries
passed laws, such as India’s 1970 Patent Act, that withdrew patent protection in
core industries, such as pharmaceuticals, allowing their indigenous industries to
displace imports. As Peter Drahos and John Braithwaite have documented, in the
1980s and until the mid-1990s, the core industries—orchestrated primarily by the
pharmaceutical industry, but joined by other players such as the Hollywood stu-
dios and proprietary software companies—shifted the global regulation of infor-
mation and innovation away from the global copyright and patent regimes cen-
tered on the World Intellectual Property Organization (WIPO), and toward the
trade regime.1

This push was concluded with the entry of TRIPS into force in 1995 as part of
the Uruguay Round of General Agreement on Tariffs and Trade (GATT) that created
the WTO. In the decade that has followed, this push has been complemented by
the internal drive within WIPO to save itself from obsolescence by offering ser-
vices to those actors who successfully pushed the TRIPS Agreement. Beginning in
the mid-1990s, WIPO became a forum for pushing new, extensive intellectual prop-
erty rights and for offering technical assistance that would speed up adoption of
highly protective property rights regimes throughout the world. During this period
too, the TRIPS agreement became a baseline of minimal protection, rather than a
standard, while the coalition that pushed for its initial adoption further pushed
both through WIPO and through U.S. bilateral free-trade agreements for the adop-
tion of the even more restrictive “TRIPS-plus” protections. This steady trajectory
is a product of the combination of the increasing importance of information to
economic growth as well as to capturing value from economic production and of
the wide perception that integration into the global trade regime is the only option
for nations wishing to avoid stagnation and underdevelopment.

The most important institutional and intellectual moves in this period were
the creation of the idea of “intellectual property” itself and its inclusion in the
trade regime, the weaving of diverse types of mechanisms to increase the degree
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of exclusivity everywhere, and the abstraction of the protected category. The first
of these equated innovation with strong intellectual property rights and wealth
with the export of goods that were intellectual property. Providing industries
that depend on exclusivity with a stronger enforcement mechanism globally thus
became a core trade goal. The creation of the idea of intellectual property and its
inclusion in the trade regime also shifted the institutional base of the relevant
national negotiators from more locally protective and development-sensitive gov-
ernment ministries such as those of culture or education to ministries more ori-
ented toward global trade and industry. The negotiating dynamics of the terms of
trade therefore were easier to tilt in favor of the intellectual property exporters, in
exchange for concessions, real or imagined, on agriculture, textiles, and so on.

The second move consisted of weaving unilateral, bilateral, and multilateral
mechanisms together to form a net that could be used to ratchet up the level of
protection everywhere. The industries pushing for stronger exclusive rights
regimes were able, over the course of this period, to identify various weak spots,
in terms of political economy, where it was possible to achieve higher protection.
It might be the U.S. trade representative or the European Commission; it might be
WIPO or the WTO; or it might be a bilateral trade agreement with a country that
had much to gain in areas other than the information economy by agreeing to a
particularly broad set of protections. In each case, victory in one arena was avail-
able as a baseline for renegotiating the terms in other arenas and for generalizing
the practice globally. This playable international system assures that there is no
clear bottleneck to ratcheting up protection while at the same time placing inter-
national harmonization requirements as a backstop against the “loss” of protec-
tions already agreed to in some other forum.

The third major move was an intellectual one of generalization or abstraction:
The various different industries such as Hollywood, pharmaceuticals, and semi-
conductors came to be seen not as discrete industries with special issues, but as
instances of “the intellectual property industries.” This, in turn, pushed govern-
ments to move from seeing intellectual property policy as involving a series of
discrete policy issues that represented industry-specific tradeoffs to viewing these
problems as a broad project of setting industrial policy in a global information
economy, one in which they were information exporters. And finally, this allowed
the United States, the European Union, and Japan to move from seeing each other
purely as competitors to seeing themselves as having a common interest as infor-
mation exporters, forming a formidable interest bloc in the institutions of the
world trade system.

However, the rise of the information economy has also played a role in fos-
tering the counterforce that has today resulted in the emergence of the access to
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knowledge movement. It combined with two further long-term trends to form a
response to the rise of the global trade and intellectual property system.

The third long-term trend that has helped give rise to the A2K movement is
the shift from mass-mediated culture and monopoly telecommunications systems
to the networked information society. Mass media initially emerged with the rise
of electrically driven presses and automated typesetting and newspaper folding,
complemented by the rise of professionalized journalism and telegraph-based
news services around the middle of the nineteenth century. As rail travel and
steam-based trade increased the size of the relevant (that is, interdependent) soci-
eties and economies over the course of the nineteenth century, high-cost commu-
nications facilities led to the organization of communications and the public sphere
around large aggregations of capital. First in the telegraph, then in telephones,
long-distance communications were either monopolized by market players, as in
the United States, or nationalized, as in most other countries. In either case, only
large organizations with the capacity to amass capital were able to build systems.
As radio and later television joined the press, the capital costs of producing and
disseminating information, knowledge, and culture to the relevant communities
continued to be high. These formed the basis for the relatively concentrated media
environment typical of most countries in the world, whether the concentration
was market-based or state owned.

The period beginning in the late 1980s saw rapid changes in the communications
and media environment. Initially, we saw the introduction of competition from new,
but still large-scale players introducing a more competitive market into telecommu-
nications, both wired and wireless, and into the cultural industries and media.

More dramatically, beginning in the mid-1990s, we saw the rise of Internet-
based communications and the emergence of a networked information society and
economy based on the radical decentralization of information production. This
trend created new opportunities and new social forces that did not exist before or
at least that would not have been aligned before. Firms that dedicated themselves
to providing communications and computation found themselves aligned with
software programmers who wanted to participate in the free software movement;
citizen journalists saw themselves aligned with Wikipedia editors; NGOs found
themselves more effective than they were before and aligned with scientists, who
found that through networked communication they could sequence and annotate
the human genome faster than their commercial, proprietary competitors. The rise
of decentralized peer production and of nonmarket production in general and the
increased efficacy and practices of those who participated in the networked infor-
mation economy provided some of the intellectual framing, as well as the surpris-
ing alliances, that seem to characterize the A2K movement.
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The fourth and final long-term trend that has propelled the A2K movement is
the shift in the global ideological framing of questions of justice and human free-
dom. As the failures and excesses of both Communism and autarkic statism as via-
ble and attractive alternatives to capitalist democracies came to be too painful to
ignore, so, too, did the limitations of simple realism in the international relations
sense, in which nation-states interact solely within a framework of machtpolitik.
Instead, we have seen the gradual rise of human rights, human dignity, and partici-
patory politics as the more or less universal ideals toward which most societies in
the world aspire—if not in practice, in principle.

There is, obviously, no simple, linear progression toward the adoption of human
rights as a framing ideal. To see this, one need look no further than the rise of fun-
damentalism as a rejection of the modern, as one sees in contemporary U.S. politics
or in the Muslim world, or as a challenge to the liberal demand of treating others
with equal dignity, as arguably was demonstrated by the late 1990s rise of Hindu
nationalism. But the majority of countries and the majority of discourse focused
on engagement in the global system, rather than disengagement, has had to accept
some form of a human rights framework. In particular, in the last decade and a half,
we have seen the rise of the idea, associated primarily with Amartya Sen, of devel-
opment as freedom, which integrates in important and interesting ways both the
civil-political and social-economic rights of the international human rights system.

These four trends—the rise of a globalized, liberal trading system, the rise of
the information economy, the subsequent genesis of a networked information soci-
ety in which information, knowledge, and culture have become central to human
welfare and economic growth and in which the production of all three increasingly
has become Internet based, radically decentralized, the domain of nonmarket or
small, independent actors, and finally, the rise of human rights in general as an
ideal and the idea of development as freedom —these undergird the rise of the
A2K movement.

In the more immediate history since the mid-1990s, the convergence of all these
trends has manifested itself in the convergence of several initially independent and
disjointed efforts. The first was the access-to-medicines movement, which during
the 1990s received a major boost in visibility through its relation to the battles
over research-and-development priorities triggered by the HIV/AIDS pandemic.
To some extent, this was due to the sheer immensity of the devastation wrought
by the pandemic. But it was also likely due to the fact that HIV/AIDS is a disease
that strikes not only at the poor of Africa, but also at the very heart of the cultural
elites of the United States and Europe. As combination therapies that could halt
the progress of the HIV virus were developed in the late 1990s, the stark disparity
between outcomes for the wealthy and the poor became harder to ignore.
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During the same period, but independently, the explosive growth of Internet
usage spawned two movements that were initially only very loosely linked. These
were the movements for Internet freedom, anchored in concerns over encryp-
tion, privacy, and antipornography regulation, on the one hand, which domi-
nated the concerns of the computer geeks, and the information commons move-
ment, populated initially by librarians, academics, and different groups of geeks,
which responded to efforts by Hollywood and the recording industry to rein in the
Internet and to stem what these corporate entities saw as a threat to their entire
production model, but also as an opportunity to turn the Internet into a global
pay-for-play jukebox, by rapidly expanding copyright and a variety of copy-
right-reinforcing mechanisms. In both cases, there were relatively few companies
systematically involved in resisting the expansion of exclusivity or censorship,
although opportunistically, the telecommunications carriers cooperated with these
civil-society efforts in order to avoid regulatory burdens aimed at forcing them
to enforce the various content restrictions sought. By the late 1990s, the free and
open-source software development communities began to grow from the engaged
technical communities they had been before into politically mobilized groups. The
open-source community focused on expanding the acceptability of this approach
among businesses and forged the affinity alliances with business that are becom-
ing important in the present coalition, while the free-software movement focused
on the political mobilization of participants and on affinity alliances with the
global left. Together, these have become genuine grassroots movements around
questions of DRM and software patents, in particular, with hundreds of thousands
of participants around the world, and have played significant roles in policy mak-
ing in the European Union concerning software patents, in the United States con-
cerning trusted systems, and in Brazil, at least, concerning development initiatives.

As the 1990s came to a close, a completely different set of actors began to
organize around the threats of enclosure, or the expansion of copyright and other
exclusive rights to ever-broader domains and uses of information and knowl-
edge. Scientists, on two fronts, began to see intellectual property as a hindrance,
rather than a help. On one very publicly visible front, the Human Genome Proj-
ect captured the imagination, because the prospect of patenting human genes
led to extensive public debate. But while the public at large was concerned with
metaphysical questions about owning human beings, in some sense, scientists
were mostly worried that they would be shut out of the ability to do research.
A major international effort incorporating academic scientists, government and
nonprofit funders, and even some pharmaceutical companies that were worried
about upstream patents became engaged in an unprecedented effort to sequence
as many genes as possible, as quickly as possible, and to publish them freely as
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DefectiveByDesign.org is a broad-based,
antidigital-rights-management (DRM) campaign
that targets media, manufacturers, and distributors
who facilitate DRM. The campaign seeks to
discourage companies from bringing DRM-enabled
products to market, and to identify “defective”
products for consumers (Andrew Becherer, license:
http://creativecommons.org/licenses/by/3.0/).

quickly as possible to preempt their appropriation by Celera Genomics and other
private, proprietary efforts to sequence all or parts of the human genome. The
result was a mobilized segment of the scientific community.

Over the same period, many of the same academics saw the rising costs of aca-
demic journals, primarily scientific journals, and realized that although they were
writing the papers and providing peer review of them (typically for free), they
were required to pay high access fees to read those same materials because of the
highly concentrated nature of the journal-publishing industry. Scientists began to
adopt a wide range of open publishing efforts, beginning with ArXiv.org in physics,
e-Biomed in science, and later, the Public Library of Science, the Budapest Open
Access Initiative, and self-archiving. Parallel and independent of these were efforts
by librarians and archivists to deal with questions of digital archiving, obtaining and
structuring materials that could be archived and presenting them on the Internet.

On the infrastructure side, two distinct movements were present. The first was
the more traditional, development-focused work on information and communi-
cations technologies for development. Here, traditional aid agencies and develop-
ment economists, often in response to the global digital divide, were concerned with
computers, kiosks, and network connections. At the same time, beginning in the
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late 1990s and picking up in the first half of the 2000s, a movement around open-
spectrum policy developed to question the whole approach of spectrum manage-
ment as property. Wireless communications long had been regulated as a form of
public property, and as privatization took hold across many domains, the wireless
spectrum, too, was subject to a sustained critique by economists, so that by the mid-
1990s its conversion to a private property regime was widely accepted. By that point,
however, the model of regulating wireless communications via an understanding of
“spectrum” as a “resource” that needs to be managed by either the state or a com-
pany had become obsolete. Instead, it had become feasible to permit the deployment
of wireless equipment that would enable users to own their own network connec-
tions and to circumvent the bottleneck that traditional providers of last-mile Internet
connectivity held, and continue to hold, over Internet access. Originating mostly in
the United States and receiving a major global push with the adoption of Wi-Fi, more
municipalities, companies, and, increasingly, nations and aid agencies are working on
solutions to provide decentralized, ubiquitous Internet broadband access over wire-
less networks using off-the-shelf equipment that uses a spectrum commons, which
no one owns, rather than following the expensive traditional path of licensing or its
very close twin, spectrum auctions.

Since 2004, these diverse groups of actors and movements have begun to find
common cause, to see common themes, and to coalesce around a set of ideas, orga-
nizations, and conferences to form what appears increasingly like a global social
movement. They interact with the growing normalization of cooperative, nonmar-
ket social practices such as Wikipedia, with the increasing political and practical
consciousness that finds the Creative Commons initiative as its focal point, with
the fact that many more commercial entities are beginning to find ways to interact
productively and profitably with commons-hased production, and with the newly
invigorated efforts, of developing nations, headed most prominently by Brazil, to
shift the agenda of international exclusive rights regimes away from ever-increasing
harmonized protection toward a more context-dependent and development-oriented
policy. A major catalyst in the mutual recognition of these diverse groups and actors
has been a series of conferences organized by the Trans Atlantic Consumer Dialogue
(TACD), where these various actors have come to meet, talk, and understand their
mutual agenda.2

A2K, COOPERATION, AND THE INFORMATION COMMONS

The ideas of the information commons and the use of networked cooperation have
been central to discussions within and about the emergence of the A2K move-
ment. In the remainder of this essay, I will explore why this might be. My claim is
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that these ideas subvert the traditional left-right divide, form the foundation for
some of the most interesting and unusual alliances, and provide the platform on
which political and economic interests meet around a common institutional and
organizational agenda.

Recall that the networked information economy is built on an inversion of the
capital structure of the production of information, knowledge, and culture. For the
first time since the Industrial Revolution, at least, the most important inputs of core
economic activities are broadly distributed throughout the populations of the most
advanced economies and in significant segments of emerging economies. These
inputs include computation, communications, and storage capacity and human
intuition, creativity, and wisdom, which are personal, nonfungible, and uniquely
held by individuals. General Motors did not have to worry about competition from
amateurs getting together on a weekend, because the cost of an assembly line was
too high for their efforts to matter in the market. The same is not true of Micro-
soft or Britannica. The widespread distribution of material and human resources
has meant that behaviors that have always been central to human sociality —
from real friendship to simple decency toward a stranger in a chance encounter—
have moved from being socially important, but economically peripheral, to being
centrally effective in the economy as a modality of production.

The already-existing fact that creativity and wisdom are distinctly individual
and human, together with the new and radical decentralization of physical capital,
has located the practical capacity to act effectively in the hands of individuals and
of loosely coupled cooperative groups in society. In acts ranging from individual
authorship of Web sites or blogs, to the small-group authorship of blogs, to mas-
sive collaborative efforts such as Wikipedia or the Linux kernel, production based
on social motivations and signals, rather than on price signals or hierarchical com-
mands, engaged in as both individual and peer production, has become a signifi-
cant force in contemporary economies, societies, and cultures.

The importance of the information commons, in particular, is anchored in the
nature of the existing universe of information, knowledge, and culture. In order
for a person to act effectively, both authority (under whatever system of prescrip-
tion is applicable to the action) and the practical capacity to act have to be located
in the same place. Effective, large-scale patterns of human action will emerge only
through the actions of those actors who have both the practical capacity and the
authority to act. And it is here that the information commons enters. Both indi-
viduals, who are now made more capable and potentially effective by the decen-
tralization of material capital, and the newly feasible networks of cooperation that
are so central to this new, effective agency need a universe of existing informa-
tion resources on which they have the authority to act. Exclusive rights, such as
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copyrights or patents, are designed to remove the general authority to act on a
given information or cultural resource and instead locate the authority to per-
mit learning and to use a given information “bit” in the hands of a given agent.
Permissions from that agent then form the basis for a particular kind of market
in permissions to use the information resource. But information is a public good,
in the economic sense. It is what economists call “nonrivalrous” —it can be con-
sumed by one consumer without preventing simultaneous consumption by others.
Its marginal cost is zero. Any market that imposes a positive price on informa-
tion therefore leads to underutilization of the information. And in a setting where
information is itself used as a productive input, not only as what is consumed, this
underutilization is not merely what is known as a “deadweight loss” in terms of
efficiency (those who would benefit from it at a price less than it would cost to
deliver to them do not get it), but actually inhibits innovation and new creativity.

All this is well known, but the critical point here is that enclosure of informa-
tion through exclusive rights regimes locates the authority to act with and upon
covered information and culture with the rights holder, rather than with whoever
has the practical capacity and insight to do something useful and interesting with
the information—even if that person is entirely willing to pay the actual social
cost of using the information, that is, their own time and attention in using it.
Exclusive rights regimes pose a particular and heightened threat to innovation and
creativity as noncommercial and nonproprietary production increases in general,
and as cooperative peer production increases in particular. Peer production thrives
on combining a wide range of contributions from diversely motivated individu-
als scattered across the globe. If each participant were required to pay a license
fee, even one that was “reasonable” by the lights of a commercial producer, even
one low enough to be reasonable to a highly committed amateur, still there would
be a large number of smaller-scale contributors whose contributions would be
critical to sustaining the cooperative project as a whole, but who would be priced
out of the market. The denial of a general authority to learn from and to be cre-
ative with the existing universe of information, treated as a commons, therefore
inhibits creativity and innovation when carried out in peer-production endeav-
ors and limits the human agency, the freedom, that such creativity both expresses
and enables.

The productivity of the commons and counterproductive effects of property-
mimicking regulations such as exclusive rights regimes, the increasing recognition
of the value and importance of nonmarket action generally and of cooperation, in
particular, by commercial actors such as IBM, which has developed a substantial
“Linux services” business in collaboration with the free and open-source software
development community, by civil-society organizations, and by loose alliances of
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individuals practicing these forms of social production has set the stage for a new
and interesting set of intellectual shifts.

Because of its capital cost structure, the industrial economy promoted a binary
view of effective action focused on the two mechanisms available for raising suf-
ficient capital to be effective: the market and the state. Because effective action
by a significant number of people required sustained commitments of time and
focus, often in conjunction with large-scale capital investment, groups that were
formed to undertake such action were seen as stable, and the binary opposition
of solidarity and individualism likewise was seen as stable. The state of organiza-
tion theory was such that hierarchy in the early twentieth century was seen as
the epitome of effectiveness, whether it came in the form of Taylorism, Fordism,
Weberian bureaucracy, New Deal progressivism, or Communist Party discipline.

Commons-based information production and peer production destabilize these
binaries. These new forms of production are based neither in the state nor in the
market. The most prominent among them are either structurally participatory and
self-governing, like Wikipedia, or at least drastically more dialogic and persuasion-
based than earlier organizational models, even when they are not formally partici-
patory, like the Linux kernel development community. In this context, much looser
associations can retain efficacy, rendering the individualism/solidarity choice less
stark and stable. These new forms of production enable and thrive on flat organi-
zational structures with large amounts of authority for individuals to self-assign
tasks, sense the environment for opportunities for action, act, communicate with
others, and repeat. This is precisely what makes these approaches valuable —their
advantage as large-scale systems of learning through initiative, trial, error, com-
munication, and adaptation. They support—indeed, they require—a more coop-
erative view of human action, without also requiring a strong commitment to a
view that privileges solidarity over individualism.

The destabilization of these industrially derived intellectual binaries makes
networked cooperation using commons-based strategies for resource manage-
ment an attractive modality of production within the framework of the unusually
broad range of views that characterized the political-theoretical map of the nine-
teenth and twentieth centuries. Almost the entire range of liberal traditions, from
laissez-faire to progressive liberalism or social democracy, can find information-
commons-hased cooperation attractive. The left, too, can find in these practices
one way out of the dead end that state socialism proved to be. Libertarianism,
of both right-wing, market-oriented, and left-wing, anarchistic varieties, like-
wise finds attractive narratives to tell about cooperation in the networked com-
mons. Adherents to this broad range of views can then, as a practical matter, ally
with market actors who eschew political views altogether and who are focused on
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survival, innovation, and growth in an increasingly competitive global economy
where learning and adaptation are an imperative. Needless to say, some of this
congruence is temporary and ad hoc. Some, however, represents a real change in
conditions and intellectual alignments.

Take, for example, a question such as the European consideration of software
patents, opposed widely because of the possibilities of strategic holdup —the con-
cern that patent owners would temporarily hide their rights, but then exploit the
interdependencies of software and standards to demand excessively high pay-
ments once their software became integrated into a standard—and for its effects
on free software development. At a basic strategic level, this opposition aligns
companies that, rather than selling software as “goods,” sell software services and
computerized enterprise solutions (these businesses account for over three-quar-
ters of the software business; IBM is the leading example) with free and open-
source software developers and activists concerned with constraining the scope of
expansion of patents or exclusive rights regimes in general. They can all converge
around the basic critique of intellectual property or exclusive rights regimes in
terms of efficiency and innovation policy. In this case, because the software mar-
ket is so heavily pervaded by nonexclusion-based business models and because
patents have been applied so poorly in the United States, the minimal, functional
case forms a foundation for a broad, tactical alliance, and when enacted at a higher
theoretical framing as being about “intellectual property” versus “commons-based
strategies,” as it often is, this tactical alliance can be part of a broader strategic
alliance between firms in the information technologies sector and the A2K move-
ment. This tactical and strategic alliance is the least interesting theoretically, but is
of enormous importance politically.

Moving one level deeper, free and open-source software (the political and apoliti-
cal names for the phenomenon, respectively) and commons-hased peer production
can be framed as attractive to libertarians, liberals, the postsocialist left, and anar-
chists, though in each case for different reasons and viewed through different lenses.

Laissez -faire liberals and libertarians can see in open-source software develop-
ment an instance of people acting according to their own preferences, unforced,
to produce together. They need some more or less fancy story about motivation
and why people would do this. They need some clear specification of how people
ultimately make money. These tasks have been taken on by economists studying
this problem. But the basic framing is congenial to market-centric liberalism and
property-based libertarianism: People are using their propertylike rights—either
copyrights or simply their right to be free in their bodies to work on whatever
project they choose—to adopt business models and strategies, often implemented
through licenses, with firms that engage in this activity as a strategic option,
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producing in ways that they deem useful. When the state comes and tries to
extend patent rights that cover the object of action, particularly given the back-
ground understanding of information as a public good in the strict economic sense,
patent law comes to be framed for laissez-faire liberals and libertarians as a regula-
tory intervention.

A central claim of the information-commons movement has been precisely to
emphasize the regulatory nature of exclusive rights regimes, resisting and under-
mining the move to unthinking application of the “intellectual property” label. In
other words, the state has a model of how software development goes (or encyclo-
pedia writing, or video entertainment, in the case of copyright and paracopyright),
and it is intervening in what seems to be a perfectly functional innovation system,
imposing new rules that are upsetting a whole set of freely chosen business prac-
tices already in place. Needless to say, this is not the only way to view what is
happening, but it is a sufficiently plausible characterization that many libertarians
and laissez-faire liberals in fact understand what is happening in these terms. The
rhetorical foundation of the “open-source software” movement was precisely to
frame the practice in these terms of free choice, innovation, and business benefits.

The left sees in the information commons very different things. Here they see
proof that when people own the means of production, they can cooperate outside
of the market (both in the sense that the outputs need not be sold in the mar-
ket and in the sense that labor is not commodified), without reliance on property
as the organizing principle to achieve productive goals. It is proof that there is
no one right path of capitalism. Here, even more importantly, is a vector through
which the existing distribution of power can be resisted: power not only in the
political sense, but in the economic sense and the cultural sense, as well. This is
where the commitment to free software offers an important rhetorical marker of
a basic underlying observation. The central distinctive commitment of the left has
been resistance to the dehumanizing application of power by economic produc-
tion systems and with it by culture and society, religion and the family being the
two main loci of illegitimate power and coercion. The necessity of sustaining eco-
nomic production and its former dependence on large-scale capital aggregation led
the left to give the state an enormously powerful and ultimately corrosive role
in achieving freedom from this power. But in peer production, we are seeing an
avenue of resistance to the hierarchical exercise of economic power that does not
flow through the state. More Kropotkin than Lenin, this source of power in the
hands of people networked together is, I think, the single most attractive feature
of the information commons to the left. There are, of course, some on the left who
will continue to see the distribution of material goods as central and who will be
skeptical of the importance of information as the locus of egalitarian production.
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The debate here, from the perspective of the A2K movement, will be over the rela-
tive centrality of the distribution of dynamic, productive capabilities for learning,
growth, and effective production in the domains of information and knowledge as
engines of justice over time in the distribution of social and economic power and
material goods.

For liberals, free software and open-source software, the commons, and peer
production offer ways of deepening individual freedom, improving democratic
participation and the accountability of both government and corporate power,
providing new avenues for human community and sociality without imposing the
constraints of conservative social forms, and offering a basis for a more participa-
tory public culture—all this without the need to resort to rejection of the mar-
ket qua market and without subjecting the individual to collective or solidaristic
claims, at least not to claims that are not freely chosen, negotiated, taken up, and
capable of being renounced when the individual desires to do so.

Needless to say, if cooperation in the information commons were in fact all
these things to all people in all these ideological camps, we would have indeed
come to a certain kind of end of history. There are, of course, market liberals and
libertarians who see peer production and the commons as the left does and either
disbelieve it or resist it on principle, or both at different times. There are those on
the left who emphasize the disparities of power between those few million who are
newly empowered, perhaps, and the billions for whom things have not changed at
all. And there is a strong, central strand in liberalism that sees the role of an effec-
tive, constitutionally limited, deliberatively legitimate state to be central both to
liberal thought and to individual freedom.

All these views—both those that embrace cooperation in the commons and
those that express skepticism about it—are correct. All are incomplete. That is why
this moment calls for a theoretical engagement with the possibility of free, nonhi-
erarchical, flow-based, and networked, rather than stable-structured and institu-
tionalized social forms. The A2K movement is at the heart of dealing with the main
limitation of commons-based and peer production from both the left and liberal
perspectives —its application to justice, both local and global. The freedom to act,
alone and in loose cooperation with others, in effective forms free of hierarchical
power depends on the distribution of basic capabilities and authority to engage
in open and collaborative modalities of production. The A2K movement can and
must play a political and social role in assuring the global distribution of access to
the basic conditions —both material and institutional —that enable the decentral-
ization of practically effective human agency and sociality. Whether and to what
degree the contemporary partial intellectual alliance can be sustained between the
left and left liberals, on the one hand, and market liberals and some libertarians,
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on the other, depends upon how power in the market and power in the state can
be reinterpreted, reconceived, and restructured as a matter of practical programs.

Freedom, justice, and efficacy are the core interfaces for the realigned map of
political theory that we can draw and that we need to draw if we are to change the
power alliances that have for so long disabled a more egalitarian global distribu-
tion of capabilities and opportunities. The core interface of the A2K movement
with libertarianism is in the area of individual freedom. The centrality of practical
freedom to explore, experiment, and adapt, and hence to learn and innovate, con-
verts freedom into efficacy and becomes the core interface with market liberalism.
Freedom and efficacy, then, will be the interface with both liberalisms, market and
social. Justice and freedom, in the sense of the dissipation of structured, stable
hierarchical power, will be the interface between liberalism and the left. And all
three—freedom, justice, and efficacy —will be the interfaces with the social, prag-
matic, liberalism that has occupied the center in the United States, Europe, and
gradually, since the end of World War II, much of the rest of the world.

At a programmatic level, the core foci of the A2K movement lend themselves
well to characterization through these conceptual interfaces. The policy goals of
the movement can be, and indeed are, couched in terms of justice, freedom, and
efficacy. The mainstream understanding of the economics of information and inno-
vation lends itself to complementary, rather than competing rhetorics of access.
The public-goods nature of information in the technical economic sense supports
limiting the scope and reach of patents and copyrights. The character of informa-
tion as both the input and the output of its own productive process provides the
foundation for an argument about diverse rules for diverse economies, industries,
and activities, and all these can be made in terms of efficacy, or in this case, growth
and innovation, to push back on the rhetoric of harmonization that has been so
central to the strategy of ratcheting up exclusive rights around the world. At the
same time, the centrality of individual freedom and social cooperation to the effi-
cacy sought—Ilearning and innovation—aligns the programmatic concerns for a
more expansive commons and more limited exclusive rights with the interfaces to
liberals, social democrats, and the left. One reason, perhaps, that the movement
was able to coalesce as it did around patents and copyrights was that this program-
matic focus was so easily transferred across theoretical divides.

But access to the information commons in the abstract is insufficient. As I dis-
cussed above, freedom, justice, and innovation all require effective agency, not
merely formal permission to act. And effective agency in the domains of infor-
mation and knowledge production requires access to material means, as well as
to a knowledge commons—not the same access as was required in the industrial
age, but access to a minimal set of material capabilities and educational faculties
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nonetheless. Here, the alliances must come under some pressure, particularly in
the interface with libertarians. Still, the centrality of innovation and information
production, as well as the widespread recognition among market liberals that inte-
gration into the global economy requires investments in infrastructure, suggest
that at least some of the congruence can be kept as we move to infrastructure.

On spectrum policy, in particular, the drive to a spectrum commons is wholly
couched in the United States in terms of efficiency and growth, and, if success-
ful, will create a large market pull for the creation of devices capable of creating
an infrastructure merely by their local deployment by users. This is one path that
is both radical in its implications—enabling the development of a free and open
infrastructure owned by its users—and capable of being couched along any of the
conceptual interfaces. The drive to deployment of broadband capabilities, neu-
tral or open-access telecommunications networks, and open personal computers
and mobile platforms all have that similar feature: They are debated in the United
States and Europe in terms of innovation and growth—that is, of efficacy —but
have obvious and direct effects for, and framings in, freedom and justice.

In the debates over patents in medicines, framing a congruent agenda and
understanding is a bit harder. The language of justice is most easily available and
has been dominant. But a particular historical contingency has made some alli-
ances at least feasible, if not easy, on practical and theoretical bases. The political
dynamic that has driven the patent system to excess, particularly in the United
States, has put pressure on companies that are not in the pharmaceutical indus-
try from “patent trolls” —persons or companies who exact payments for the use
of patents they hold without intending to use them productively themselves—
and high transaction costs associated with operating in too restrictive a knowl-
edge environment, polluted by too many unnecessary patents. These industries,
in particular the high-technology and consumer electronics industries, have begun
to push back on the pharmaceutical industries on reform of the basic patent law.
The points of contention are very different from those of the access-to-medicines
movement, but the overall direction is congruent, and the timing and common
understanding of the need for a very powerful push provide a moment of oppor-
tunity for creating alliances around the issue of patent reform that could sweep in
the concerns of very different parts of the movement. As everywhere, however,
the risk of this kind of opportunistic alliance formation is that the partnership
dissolves as some, especially those who are powerful and interest driven, obtain
what they need and leave. This is a risk that needs to be addressed by continuous
engagement and framing of the ideas around the long-term, stable congruence of
interests well beyond the opportunity of the moment. Indeed, it is in order to sta-
bilize the alliances that make the A2K movement and its agenda feasible that the
exercise of self-definition and theorization is important.
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Looking at the long-term trends that I described in the beginning of this essay,
the task of conceptual integration is neither incoherent nor impossible. The rise of
the networked information economy has created the material conditions for the
confluence of freedom, justice, and efficacy understood as effective learning and
innovation. The decline of statism and the more or less global consensus on at least
the inevitability of some form of market-based economy has eliminated what was
a core unbridgeable gap between liberalism in its right and left forms and the left.
We have seen this in the “Third Way” literature for over two decades. The emer-
gence of networked cultural and information networks has provided the mecha-
nism for dialogue about what is to be done and for collective action to organize to
do it. And the development of the idea of freedom to extend to human rights and
development has created a framework for bridging justice-seeking and freedom-
seeking discourses. But to say that the task is neither incoherent nor impossible
is not to say that it is easy. It is, nonetheless, necessary if the alliance represented
by the A2K movement or by the information commons, free culture, and similar
aligned movements is to become the basis of a new political alignment, rather than
a temporary marriage of convenience.

NOTES

1 Peter Drahos, with John Braithwaite, Information Feudalism: Who Owns the Knowledge Econ-
omy? (London: Earthscan, 2002). See Peter Drahos’s essay, “/IP World’—Made by TNC Inc.,”
in this volume.

2 See the essays by Manon A. Ress, “Open-Access Publishing: From Principles to Practice,” and
Ahmed Abdel Latif, “The Emergence of the A2K Movement: Reminiscences and Reflections
of a Developing-Country Delegate,” in this volume.
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Access to Knowledge:
The Case of Indigenous and Traditional Knowledge

Carlos M. Correa

The A2K movement generally aims at an information society where knowledge
is openly accessible to the benefit of all. Despite a broad convergence on the ulti-
mate objectives to be achieved, the positions of civil-society groups, governments,
scholars, and other individuals that participate in such a movement are probably
not unanimous.

Divergences are most likely to arise with regard to the role, if any, of intel-
lectual property rights. On the assumption that the more widely that a piece of
knowledge is distributed, the better it is for the society, both for the utilization of
the knowledge and for its further refinement and development,’ some A2K sup-
porters advocate for alternatives to the system of intellectual property rights. Oth-
ers, however, find some space for the use of such rights. For instance, although
the Adelphi Charter on Creativity, Innovation, and Intellectual Property postulates
that humans’ creative imagination “requires access to the ideas, learning and cul-
ture of others, past and present” and that “human rights call on us to ensure that
everyone can create, access, use and share information and knowledge, enabling
individuals, communities and societies to achieve their full potential,” the charter
also indicates that “creativity and investment should be recognised and rewarded.
The purpose of intellectual property law (such as copyright and patents) should
be, now as it was in the past, to ensure both the sharing of knowledge and the
rewarding of innovation.”2 The charter therefore does admit the idea that intellec-
tual property rights may be granted under certain circumstances.

Similarly, the free- and open-source software movement promotes “free”
access to software as a means of furthering its diffusion and improvement, but
“free” in this context does not necessarily mean that a particular piece of software
is in the public domain, since the system relies on copyright licenses to require that
modified versions also be freely available. Likewise, the Creative Commons scheme
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utilizes licenses that forbid many of the same acts that copyright law does.3

Another area in which the supporters of the A2K movement may disagree
relates to the protection of traditional knowledge. As examined in an abundant
literature,4 there are a number of initiatives either to extend existing intellectual
property rights to traditional knowledge or to create new, “sui generis” rights
conferring exclusive rights over such knowledge. In fact, some countries, such as
Panama, have already passed legislation that recognizes some form of exclusive
rights to registered or unregistered traditional knowledge.> Such legislation reveals
a considerable diversity in the approaches followed, the objectives pursued, the
scope of protected knowledge, and the rights conferred, among other differences.6

There is no agreed-upon definition of traditional knowledge.” The World Intel-
lectual Property Organization (WIPO) uses the term to refer to tradition-based
literary, artistic, or scientific works, performances, inventions, scientific discov-
eries, designs, marks, names and symbols, undisclosed information, and all other
tradition-based innovations and creations resulting from intellectual activity in
the industrial, scientific, literary, or artistic fields.8 Notably, traditional knowledge
includes environmental or ecological knowledge and plant-based therapies (“tradi-
tional medicine”). An operational concept of traditional knowledge may be based
on the source of the knowledge (traditional and indigenous communities)? and on
its cultural specificity, rather than on the specific content of its components.

The United Nations Declaration on the Rights of Indigenous Peoples, adopted
on September 7, 2007, has confirmed indigenous peoples’ rights over their
knowledge:

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural traditions
and customs. This includes the right to maintain, protect and develop the past,
present and future manifestations of their cultures, such as archaeological and his-
torical sites, artefacts, designs, ceremonies, technologies and visual and performing
arts and literature.

2. States shall provide redress through effective mechanisms, which may include res-
titution, developed in conjunction with indigenous peoples, with respect to their
cultural, intellectual, religious and spiritual property taken without their free, prior

and informed consent or in violation of their laws, traditions and customs.10

While different reasons justify the search for the protection of traditional knowl-
edge, equity considerations have largely dominated the debates on the matter,
especially in the light of the numerous reported cases of misappropriation (or
“biopiracy”) without any recognition or compensation to holders of traditional
knowledge."
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Legal regimes aimed at preventing the misappropriation of traditional knowl-
edge seem fully compatible with the general philosophy of the A2K movement to
the extent that their intended objective is to avoid the creation of exclusive rights
over knowledge. More controversial may be those regimes granting some forms of
exclusive rights over such knowledge. If granted, such rights may be exercised so
as to impede the use of the protected knowledge by third parties without the rights
holders” authorization. While this may be regarded as antithetical to the A2K
open-access goal, the A2K movement may be understood not just as a libertar-
ian agenda, but as a quest for the realization, in the area of knowledge generation
and sharing, of the fundamental principles of justice and economic development.
Granting rights to holders of traditional knowledge may, in some circumstances, be
required purely for equity reasons or to improve their living conditions.

This paper examines the extent to which intellectual property rights protection
of traditional knowledge is compatible with the paradigm envisioned by the A2K
movement. It is not so clear exactly what the underpinnings of A2K are, and there
is some anxiety about where traditional knowledge fits. Hence, it is important to
discuss how the claims for traditional knowledge protection by indigenous/tra-
ditional communities may be reconciled with the main philosophical approach of
the A2K movement. The paper considers, first, whether, in the context on national
laws, traditional knowledge may be deemed a part of the public domain. Second,
it analyzes the principles emerging from international treaties and other instru-
ments, particularly as they may limit the options available with regard to the legal
treatment of traditional knowledge. Finally, the paper elaborates on the implica-
tions of the analysis for the conceptions underpinning the A2K vision.

TRADITIONAL KNOWLEDGE AS PART OF THE PUBLIC DOMAIN

A2K advocates expanding the public domain. Although this concept seems simple
at first sight, defining what information is actually part of the public domain is a
complex task. In particular, the situation of traditional knowledge is unclear. Can
traditional knowledge that is not protected under intellectual property rights be
considered to belong to the public domain?

There are at least three concepts of “the public domain” employed in the con-
text of intellectual property law that lead to different scenarios regarding the way
the protection of traditional knowledge can be approached.2 First, in accordance
with a commonly used concept, information in the public domain is information
whose intellectual protection rights have expired, information for which protec-
tion would be appropriate, but has been lost due to a failure to comply with cer-
tain formal requirements of intellectual property law, and information outside the
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scope of legislation on intellectual property because it is not eligible for protection
according to the law.

In this conception, the public domain thus encompasses the entire pool of
works and knowledge, including factual and scientific information, that is not sub-
jected to intellectual property rights,'3 as well as any information that was not or
could have not been subjected in the past to intellectual property rights due to a
lack of eligibility for protection.

Under this definition, with a few exceptions, traditional knowledge would be
considered part of the public domain. Hence, no authorization would be needed to
use it, nor should any compensation be paid for doing so. Indigenous and traditional
communities would have no right to prevent the use of the knowledge they hold.

It is worth noting that, as an exception, in some countries (including Algeria,
Argentina, Benin, Bolivia, Burkina Fasso, Cameroon, Congo, Ivory Coast, Hungary,
Italy, Mexico, Rwanda, Senegal, and Uruguay) the reproduction of works of art
that have fallen into the public domain are subject to a payment to the state. This
is called a “paying public domain” (domain public payant).14

In the second concept of the public domain, the notion is regarded more restric-
tively. Strictly construed, the concept of the public domain does not refer to works
that are inherently unprotectable, but only to subject matter that could have had
intellectual property protection that for some reason was not obtained and that
was previously protected and has later fallen into the public domain. The latter
is the sense of the term that is invoked in the Agreement on the Trade-Related
Aspects of Intellectual Property Rights (TRIPS).15 This narrower concept of the
public domain excludes all material that was never eligible for protection. This
would leave out, for example, purely fact-based information, unoriginal works,
and nonpatentable techniques. Likewise, traditional knowledge that is not sus-
ceptible to protection under the conventional forms of intellectual property rights
would not be part of the public domain defined in this way. Holders of traditional
knowledge therefore might exercise the rights that national legislation would rec-
ognize, if any, over the knowledge they possess and require authorization or pay-
ment for its use.

In a third conception, information in the public domain may be broadly under-
stood as information that can be freely used without effectuating payment to third
parties or obtaining authorization from them.'6 The public domain in this sense
is “a collection of things available for all people to access and consume freely.”17
Although works protected by copyright may be freely accessible under “fair use”
or other exceptions, this may not be deemed to put such works into the public
domain, because only limited uses are allowed under the conditions determined by
the applicable law.'8 The extent to which traditional knowledge may be considered
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freely accessible and usable would determine whether it may be considered to be
part of the public domain or not under this definition.

Western intellectual property systems have regarded traditional knowledge as
information freely available for use by anybody. As a result, traditional knowl-
edge has often been published or exploited without any recognition, moral or
economic, to those who originated or preserved the relevant knowledge. Further,
diverse components of traditional knowledge have been appropriated under intel-
lectual property rights regimes by researchers and commercial enterprises without
the prior consent of and any compensation to the knowledge creators or holders.
Well-known examples include U.S. patent 5,304,718 on a quinoa variety granted
to researchers of the Colorado State University and U.S. patent 5,401,504 relating
to the wound-healing properties of turmeric, as well as a diversity of patents on
products based on plant materials and local or indigenous communities” knowledge
such as the neem tree, kava, barbasco, maca, and endod.®

Traditional knowledge has been considered de facto as freely usable and
appropriable. A survey of scientific journals indicated that articles in twenty-five
journals in English, French, and Chinese made explicit references to traditional
medicinal uses of the substances described.20 University-based authors from both
developed and developing countries accounted for an overwhelming 81 percent of
such publications. Among developing countries, the leading producers of ethno-
medical publications were India (twenty publications), Brazil (nineteen), Mexico
(ten), Argentina (ten), South Africa (nine), Turkey (nine), and Nigeria (six).

These differing interpretations of the scope of the public domain in relation to
traditional knowledge have been one of the hurdles confronting the still-ongoing
debates about protection of and compensation for traditional knowledge.2! What
is in the public domain is determined, in the last instance, by national laws, in
accordance with the principle of territoriality applicable in the area of intellectual
property law.22 In fact, “information is not in the public domain because of its
nature as a public good or even its governmental origin but as a result of a network
of formal and informal social agreements, explicit or implicit but entrenched in the
common law and in the culture of a society.”23 Therefore, the limits of the public-
domain spectrum can be greater or smaller, depending on the types and degree of
appropriation determined by the law of a particular state. Such limits depend, in
the last instance, on debates and decisions at the national and international levels.

Unlike the public domain under administrative law, which is subject to limits
established by the state, such as the authorization to use assets privately under
governmental control as part of public-services concessions, the public domain
under intellectual property law is, in principle, absolute and mandatory,24 mean-
ing that it cannot be the object of private appropriation unless a new law expands
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the limits of what may be appropriated, as the European Directive 96/9/CE did,
for example, for the protection of nonoriginal databases. It is also possible for
information in the public domain to have its protection restored, as stipulated, for
example, by Article 70.2 of the TRIPS Agreement. In applying this article in 1994,
the U.S. Uruguay Round Agreement Act restored authors’ rights for foreign works,
such as movies and music, that had not been protected earlier in the United States.

The legal status of traditional knowledge as a part of the public domain thus
depends, in principle, upon determinations made under national laws. However,
national legal solutions vary considerably today. Some countries have adopted,
as noted above, sui generis legislation that clearly removes traditional knowledge
from the public domain by conferring exclusive or remuneration rights of various
kinds.25 One example is Panama’s Law No. 20 of June 26, 2002, which established
a special regime of intellectual property on the collective rights of indigenous
peoples for the protection and defense of their cultural identity and traditional
knowledge. The subject matter protected under this law encompasses customs,
traditions, beliefs, spirituality, cosmovision (the worldviews of the Mesoamerican
peoples), folkloric expressions, artistic manifestations, traditional knowledge, and
any other type of traditional expression of indigenous communities that are part
of their cultural assets—their cultural heritage. In order to be protectable, the sub-
ject matter must be collective in nature, capable of commercial use, based upon
tradition (although it need not be “old”) and fit within the classification system
established by the law. “Collective intellectual property rights” and “traditional
knowledge” under this law are embodied in creations such as inventions, models,
designs, and drawings, in innovations contained in images, figures, graphic sym-
bols, petroglyphs and other material, and in cultural elements of history, music,
the arts, and traditional artistic expressions. The collective rights granted under
this regime permit rights holders to prevent the use, commercialization, industrial
reproduction, or acquisition of exclusive intellectual property rights over the sub-
ject matter and allow for the certification of cultural expressions as works of indig-
enous traditional art or handicraft and as handmade by natives.

In the case of Peruy, in addition to recognizing the indigenous people’s owner-
ship of intellectual property and associated rights, the Law Establishing a Regime
of Protection of the Collective Knowledge of Indigenous Peoples Related to Bio-
logical Resources of 2002 provides that if collective knowledge has passed into the
public domain in the last twenty years, a percentage of the value, before taxes,
of the gross sales resulting from the marketing of products developed from this
knowledge is to be set aside for the Fund for the Development of Indigenous
Peoples. The fund will also receive a minimum 10 percent of the gross sales,
before taxes, resulting from the marketing of products developed from collective
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knowledge.26 This regime has attracted little interest from indigenous peoples so
far, despite the efforts of the government to promote its use.

In other countries, unpublished traditional knowledge is deemed to belong in
the public domain and may be appropriated without the consent or compensation
of its holders. This is notably the case in the United States, where disclosure of the
claimed invention in a nonwritten form is not an obstacle to patenting. According
to Article 102 of the Patent Law (35 United States Code):

A person shall be entitled to a patent unless—

(a) the invention was known or used by others in this country, or patented or
described in a printed publication in this or a foreign country, before the inven-
tion thereof by the applicant for patent, or

(b) the invention was patented or described in a printed publication in this or a for-
eign country or in public use or on sale in this country, more than one year prior

to the date of the application for patent in the United States.2”

This concept of relative novelty implies that traditional knowledge, even if publicly
used, but not documented in a foreign country, is patentable in the United States.
As a result, several patents relating to or consisting of genetic materials or tradi-
tional knowledge acquired in developing countries have been granted to researchers
or firms by the U.S. Patent and Trademark Office. A classic example is the patent—
regarded as outrageous by some indigenous communities in Amazonia—covering a
variety of the ayahuasca vine (Banisteriopsis caapi). In 1986, after research in Ecua-
dorian Amazonia, a U.S. scientist was granted U.S. plant patent 5,751. Ayahuasca is
the vernacular name for the plant among the Amazon Quichua people, in whose
language ayahuasca means “vine of the spirits.” It is used for many medicinal and
ritual purposes. Although the validity of the patent was legally challenged, it was
confirmed by the U.S. Patent and Trademark Office in 2001.28

In sum, there is no unique response to the legal status of traditional knowledge
as part of the public domain. Its legal treatment is determined by national law—
subject to the territoriality principle—and by applicable international law.

THE LEGAL STATUS OF TRADITIONAL KNOWLEDGE UNDER INTERNATIONAL LAW

The legal status of traditional knowledge under international law is also consider-
ably uncertain. Article 8(j) of the Convention on Biological Diversity requires the
contracting parties to “respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embodying traditional lifestyles rel-
evant for the conservation and sustainable use of hiological diversity and promote
their wider application with the approval and involvement of the holders of such
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knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices.”
The Convention on Biological Diversity qualifies this recognition by indicating that
a state must do this only “as far as possible and as appropriate” and “subject to its
national legislation.”29 Although the adoption of this provision gave an unprece-
dented impulse to international discussions on the protection of traditional knowl-
edge because it signaled the interest of the international community in protecting
that knowledge, it does not bind states to protect traditional knowledge in their
own territories. In accordance with the Convention on Biological Diversity, access
to genetic resources is subject to the consent of the state (Article 15.5). Some states
have passed access regulations (for example, the Philippines and the Andean Com-
munity)30 that require prior informed consent of the relevant traditional communi-
ties or indigenous peoples, but this is beyond what the the Convention on Biologi-
cal Diversity requires.

Likewise, the Food and Agriculture Organization International Treaty on Plant
Genetic Resources for Food and Agriculture recognized, but deferred to national
governments the implementation of “Farmers” Rights.” In Article 9.2 of the treaty:

The Contracting Parties agree that the responsibility for realizing Farmers” Rights,
as they relate to plant genetic resources for food and agriculture, rests with national
governments. In accordance with their needs and priorities, each Contracting Party
should, as appropriate, and subject to its national legislation, take measures to pro-
tect and promote Farmers’ Rights, including:

(a) protection of traditional knowledge relevant to plant genetic resources for food

and agriculture.

Like the provision in the Convention on Biological Diversity, this article does
not set a uniform standard, because protection of traditional knowledge is to
be provided by a contracting party “as appropriate, and subject to its national
legislation.”31

The international conventions on human rights also contain elements relevant
to the analysis of the legal status of traditional knowledge. The Universal Declara-
tion of Human Rights established in Article 27(2) that “everyone has the right to
the protection of the moral and material interests resulting from any scientific,
literary or artistic production of which he is the author.”32 Although this proclama-
tion refers to the “author,” there is no reason to presume that it does not apply to
cases of collective authorship, as in the case of indigenous or traditional communi-
ties” cultural expressions.

The International Covenant on Economic, Social and Cultural Rights contains
a similar clause in Article 15(c). It affirms that everyone has the right “to benefit
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from the protection of the moral and material interests resulting from any scien-
tific, literary or artistic production of which he is the author.”33 Significantly, the
Committee on Economic, Social and Cultural Rights, the body charged with inter-
preting the International Covenant on Economic, Social and Cultural Rights, in its
“General Comment 17” on article 15(c), specifically states that “the moral and mate-
rial interests resulting from one’s scientific, literary and artistic productions safe-
guards the personal link between authors and their creations and between peo-
ples, communities, or other groups and their collective cultural heritage.” It also
affirms that states “should adopt measures to ensure the effective protection of
the interests of indigenous peoples relating to their productions, which are often
expressions of their cultural heritage and traditional knowledge.”34

It is to be noted that the Committee on Economic, Social and Cultural Rights
does not refer to “intellectual property rights” but more generally to “interests.”
In “General Comment 17,” it draws a distinction between human rights, which “are
fundamental as they are inherent to the human person as such,” and intellectual
property rights, which “are first and foremost means by which States seek to pro-
vide incentives for inventiveness and creativity, encourage the dissemination of
creative and innovative productions, as well as the development of cultural identi-
ties, and preserve the integrity of scientific, literary and artistic productions for
the benefit of society as a whole.”35 The comment adds:

In contrast to human rights, intellectual property rights are generally of a temporary
nature, and can be revoked, licensed or assigned to someone else. While under most
intellectual property systems, intellectual property rights, often with the exception
of moral rights, may be allocated, limited in time and scope, traded, amended and
even forfeited, human rights are timeless expressions of fundamental entitlements
of the human person. Whereas the human right to benefit from the protection of
the moral and material interests resulting from one’s scientific, literary and artistic
productions safeguards the personal link between authors and their creations and
between peoples, communities, or other groups and their collective cultural heri-
tage, as well as their basic material interests which are necessary to enable authors
to enjoy an adequate standard of living, intellectual property regimes primarily pro-
tect business and corporate interests and investments. Moreover, the scope of pro-
tection of the moral and material interests of the author provided for by article 15,
paragraph 1(c), does not necessarily coincide with what is referred to as intellectual

property rights under national legislation or international agreements.36

As this comment suggests, although traditional knowledge does not need to
be protected under intellectual property rights, the moral and material interests
of those who create and maintain traditional knowledge need to be respected as
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human rights. An implication of this statement is that the misappropriation of
traditional knowledge, for instance through patents by those lacking the right
to apply for them (or by those who have failed to compensate and acknowledge
the contributions of others), violates a fundamental right. Moreover, traditional
knowledge may not be considered freely available and usable by any party. Hence,
it cannot be regarded as integrated with the public domain in the sense of informa-
tion free to be used and consumed.

Finally, the United Nations Declaration on the Rights of Indigenous Peoples,
adopted by the UN General Assembly in September 2007, recognizes that “respect
for indigenous knowledge, cultures and traditional practices contributes to sus-
tainable and equitable development and proper management of the environment.”
Specifically, Article 31 of the declaration states the following:

1. Indigenous peoples have the right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural expres-
sions, as well as the manifestations of their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines, knowledge of the
properties of fauna and flora, oral traditions, literatures, designs, sports and tra-
ditional games and visual and performing arts. They also have the right to main-
tain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions.

2. In conjunction with indigenous peoples, States shall take effective measures to

recognize and protect the exercise of these rights.37

In more straightforward wording than that used in the Convention on Bio-
logical Diversity and the International Covenant on Economic, Social and Cultural
Rights, the declaration affirms that indigenous peoples have the “right to main-
tain, control, protect and develop” their knowledge and “also the right to. .. their
intellectual property.” Consistently with “Comment 17,” the declaration does not
subsume all rights over traditional knowledge into the categories of intellectual
property. This means that these rights exist independently from their formal rec-
ognition as intellectual property. The declaration thus also seems to support the
view that traditional knowledge is not a res nullius that everyone may use and
eventually appropriate to his or her own benefit.

It is beyond the scope of this paper to discuss the legal value or status of the
referred-to provisions in the Convention on Biological Diversity, the International
Covenant on Economic, Social and Cultural Rights, and the UN declarations. What-
ever that legal value is, however, they state unequivocally that traditional knowl-
edge may not be considered to belong to the public domain or to be open for free
and/or uncompensated use. The discussed precedents of international law suggest
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some limits to nations’ freedom with regard to traditional knowledge. As a mini-
mum, they cannot treat traditional knowledge as freely available and appropriable
information, nor can they legitimize the misappropriation of traditional knowledge
on the basis of legal fictions, such as assuming that information not published
within a given territory is “novel” and hence susceptible of being patented by the
person who disclosed it in a patent application.

IMPLICATIONS FOR A2K

The preceding analysis indicates that traditional knowledge cannot, in accordance
with accepted principles of international law, be deemed part of the public domain
if “the public domain” is defined as the pool of information that is freely usable.
It may, however, be considered part of the public domain if the concept is more
narrowly interpreted as including information not covered by intellectual property
rights, but not necessarily freely usable for this reason.

Is this conclusion consistent with the initiatives aiming at promoting access to
and wide diffusion of knowledge? This seems to be the case if it is accepted that
such initiatives consent to some form of “balanced” intellectual property rights, pro-
tection of traditional knowledge does not necessarily entail the granting of exclu-
sive intellectual property rights, and protection of traditional knowledge is justi-
fied, among other reasons, by considerations of equity and human development.

In effect, the majority of the actors in the A2K movement do not seek the abo-
lition of all forms of intellectual property rights, but the proper balance between
public and private interests. The Adelphi Charter, for instance, points out that “the
public interest requires a balance between the public domain and private rights. It
also requires a balance between the free competition that is essential for economic
vitality and the monopoly rights granted by intellectual property laws.”38 James
Boyle, in his “Manifesto on WIPO and the Future of Intellectual Property,” also
calls for balance:

As intellectual property protection has expanded exponentially in breadth, scope
and term over the last 30 years, the fundamental principle of balance between the
public domain and the realm of property seems to have been lost. The potential
costs of this loss of balance are just as worrisome as the costs of piracy that so
dominate discussion in international policy making. Where the traditional idea of
intellectual property wound a thin layer of rights around a carefully preserved pub-
lic domain, the contemporary attitude seems to be that the public domain should be
eliminated wherever possible. Copyrights and patents, for example, were tradition-
ally only supposed to confer property rights in expression and invention respec-

tively. The layer of ideas above, and of facts below, remained in the public domain
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for all to draw on, to innovate anew. Ideas and facts could never be owned. Yet
contemporary intellectual property law is rapidly abandoning this central principle.
Now we have database rights over facts, gene sequence, business method and soft-
ware patents, digital fences that enclose the public domain together with the realm

of private property . ..the list continues.39

Protection of traditional knowledge, 40 on the other hand, may be conceived of
as a means to prevent different modalities of the misappropriation of traditional
knowledge (sometimes called “defensive” protection), rather than as a tool for the
granting of positive rights (often called “offensive protection”). Moreover, positive
rights may not confer exclusivity. They may be based on a remuneration right or a
liability rule,4 in line with the paradigm of the Convention on Biological Diversity,
which does not require or suggest the establishment of exclusive rights.42 Indeed,
many indigenous communities reject the very idea of exclusive property over their
knowledge or of obtaining payment for its use. In addition, if intellectual property
rights were established for traditional knowledge, their holders might encounter
enormous difficulties in enforcing them, given the need to comply with certain for-
malities (except in the case of copyright) and, above all, the high cost of enforcing
rights in courts. Enforcement procedures are generally long and may be prohibi-
tively costly for holders of traditional knowledge, particularly if litigation is to take
place in foreign countries.43 In some cases, such as in the case of the U.S. patent
on an ayahuasca variety, NGOs assumed the defense of the interests of traditional
knowledge holders, and this may be the only feasible approach in many situations.

Finally, one of the main reasons for seeking protection for traditional knowl-
edge (often implicit in various analyses and proposals on the subject) is the lack
of equity in current relations between indigenous/traditional communities and
the rest of society. A main objective of such protection would be to obtain moral
recognition or some economic compensation for the commercial use of traditional
knowledge, or both. In addition, the protection of traditional knowledge may be
a component of policies aimed at preserving the cultures of those communities
while ensuring possession of their lands and participation in decisions that affect
the use of resources under their control. If properly designed and implemented,
traditional knowledge protection thus may be instrumental to human development
and the realization of human rights.

CONCLUSION

A number of ongoing initiatives aim at broadening A2K. Given the importance of
traditional knowledge for developing countries and the imperative to ensure an
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equity-based utilization of that knowledge, it seems necessary to clarify its legal
status and the conditions under which it may be eventually appropriated or shared.

In accordance with Western intellectual property rights laws and principles,
knowledge created and held by indigenous or traditional communities may be
deemed to belong to the public domain if understood as the pool of knowledge
that is not subject to existing modalities of intellectual property rights. This would
mean that traditional knowledge could be freely used without prior consent from
or compensation to their holders.

National law determines what does and does not belong in the public domain.
In some cases, national solutions permit the appropriation of traditional knowledge
by individuals or companies that have obtained access to traditional knowledge,
even without the consent of its holders. A number of provisions in international
instruments, however, recognize rights in favor of such communities. Although
such rights do not necessarily pertain to one of the categories of intellectual prop-
erty rights, they would clearly exclude traditional knowledge from the realm of
freely usable knowledge.

The need to protect traditional knowledge may be justified, among other rea-
sons, on the grounds of equity and development. Protection for intellectual prop-
erty rights does not seem incompatible with the philosophy that underpins the A2K
movement, particularly if such protection is conceived in defensive terms, with the
intention of preventing misappropriation, rather than asserting positive rights.
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Undermining Abundance:
Counterproductive Uses of Technology and Law
in Nature, Agriculture, and the Information Sector

Roberto Verzola

After World War 1, the chemical industries of the West shifted their attention
back to civilian applications, including the large-scale production of synthetic
urea, organochlorines, and other fertilizers and pesticides. These agrochemicals
were marketed supposedly to provide additional nutrition for farmers” crops and
to kill crop pests. However, farmers and governments did not realize that these
products also killed, incapacitated, weakened, or otherwise made life difficult for
very important but little-known creatures: soil organisms that turn organic matter
into natural plant food and friendly organisms such as predators and parasites that
keep pest populations in check. These creatures constituted a vast, largely invis-
ible, and unrecognized commons into which all farmers unknowingly tapped every
time they planted seeds and grew crops. In their defense, the chemical industry
might claim that they did not know, either, which would be an admission of reck-
lessness, if not negligence. But this excuse was untenable by the 1960s, when the
chemical industry viciously attacked Rachel Carson and her book, Silent Spring,
which called attention to the harmful effects of DDT and other agrochemicals on
nontarget organisms, including human beings.2

In effect, the chemical industry was selling farmers and governments a deadly
technological Trojan horse, an antiabundance poisoned pill. Agrochemicals
appeared to offer more abundant harvests. In truth, their deployment would gradu-
ally weaken and take the life out of the farmers’ biological support systems, includ-
ing natural sources of plant food and the enemies of pests. As more agrochemicals
were used, the diverse soil populations dwindled, the soil became less fertile, and
farmers’ crops starved. To keep the plants from starving, more synthetic fertilizers
had to be added, which caused the living soil populations to dwindle even further.
As the predator and parasite populations likewise dwindled, pest populations went
up. So farmers had to spray more pesticides, which then killed even more predators
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and parasites. More recent studies based on the theory of trophobiosis—the theory
that the relations between plant and parasite are essentially nutritional in nature —
suggest that synthetic fertilizers actually make plants more attractive to pests.3
Farmers who took the poisoned pill were caught in the trap and fell into agrochemi-
cal addiction, draining life out of the soil and around the crops.

UNDERMINING ABUNDANCE, CREATING SCARCITY

The poisoned pill of agrochemical fertilizers and pesticides is just one example of
the ways in which technology and, as we will see, the law are increasingly used to
undermine processes of abundance intrinsic to nature and agriculture and even
processes intrinsic to the information sector as well. A variety of techniques based
in both technology and law, separately or in various combinations, are being inten-
tionally used counterproductively by businesses and governments to undermine
abundance and create artificial scarcity. In the examples that follow, technological
approaches such as copy protection, copy restriction, copy identification, and user
restriction often are combined with legal restrictions such as the enforcement of
patents, copyrights, and plant-variety protection and with bans on simple copy-
ing, seed sales, and seed exchanges. They are also combined with laws to protect
technological copy-protection schemes from being bypassed or to mandate its use.
These technologies are actively promoted by governments through incentives such
as low-cost credit, subsidies, and other forms of support, while similar incentives
are withdrawn from competing technologies. If the poisoned-pill strategy or these
other strategies fail to work, the abundant resource and related know-how often
are simply ignored or suppressed as much as possible.

AGRICULTURE AND THE LAW: SEED DEPENDENCE

In the 1960s, the International Rice Research Institute introduced IR-8, the first of a
series of new “high-yielding varieties” of rice whose high yields partly came from
their better responsiveness to chemical treatment.4 Farmers were wary, and few
were willing to let go of their traditional varieties. Drawn by aggressive govern-
ment subsidies and lending programs, however, more and more farmers switched.
As they did, they also stopped planting their heirloom varieties, which were soon
lost, because the old seeds they had saved dried up and died. As the heirloom vari-
eties disappeared and dependence on high-yielding varieties grew, farmers also
lost their selection and breeding skills.

Agrochemicals and the new chemically responsive varieties would eventually
be promoted as the “Green Revolution.”> Even today, this technological poisoned
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pill continues to keep millions of farmers addicted to agrochemicals, mired in
poverty and debt.

Another facet in the technological substitutions of this period in nature and
agriculture was the gradual replacement of work animals by farm machinery. In the
Philippines, for instance, carabaos—a domesticated subspecies of water buffalo—
were the farmers” main source of mechanical power. Carabaos also grazed the less
fertile areas around the farm, their dung enriching the soil. The animal usually
recovered by itself from injury or sickness. Even more— perhaps the most amazing
thing of all—the female carabao can give birth to another carabao every two years
or so. Yet through the same poisoned-pill strategy, farm machinery suppliers and
the government eventually managed to get many farmers to switch to a mechani-
cal power source that cost a fortune, was fueled by expensive imported gasoline
instead of free grass, gave out noxious pollutants instead of milk and natural fertil-
izer, required a skilled technician and costly spare parts if it stopped working, and
of course never gave birth to its own replacement.

Also in the 1960s, another development would worsen this slippery slide
toward seed dependence. U.S. seed companies introduced their commercial version
of the F1 corn hybrid developed decades earlier in the public sector.6 (“F1” means
the first filial generation after crossing two different parental lines.) Unlike heir-
loom varieties, F1 hybrids did not breed true. When their seeds are replanted, the
offsprings” characteristics segregate, and the desirable traits are expressed weakly
or irregularly in subsequent generations. So regardless of the benefits that the cur-
rent crop might offer, saving seeds becomes pointless.

Corn farmers now had to buy hybrid seeds from the seed suppliers every plant-
ing season. Obviously they still had the option to go back to traditional variet-
ies, but government technicians promoted the hybrid varieties aggressively and
extended highly subsidized credit to the farmers who used them. So the use of F1
hybrids among corn farmers grew.

As more farmers abandoned their traditional corn, these varieties became
scarce and gradually disappeared. Commercial hybrid corn varieties eventually
dominated the seed-corn market, the way the high-yielding varieties did among
rice farmers—but with a difference. Seed buying had been an occasional purchase
in the past, when seeds produced their own kind, but hybrids led to repeat sales,
season after season, turning seeds into highly profitable commodities.

As the seed business became more profitable, giant agrochemical firms began
buying up the seed companies that had established themselves in the market. A
similar corporate trend toward F1 hybrids emerged in the vegetable sector and,
later, in the rice sector, a trend that continues today.”

F1 hybrids mark the beginning of corporate efforts to gain full control over seeds,
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especially in major staple crops and vegetables. They also represent the first tech-
nology in agriculture explicitly meant to end the farmers” age-old practice of saving
part of their harvest to use as seed in the next planting season. This counterproduc-
tive technology strikes at the very heart of sustainability and the seed commons.

Commercial seed breeders took care that nonhybrid varieties would remain
under their control, too. Their demand for exclusive rights over varieties that
they developed eventually gave rise to the 1961 Convention for the Protection of
New Varieties of Plants. This convention defined plant breeders’ rights, mandated
plant-variety protection, and established an international union, the UPQOV, to
work for plant breeders’ interests. As countries acceded to UPOV agreements, they
moved to adopt counterproductive national seed laws that limited the freedom of
farmers to exchange seeds or to sell them. Subsequent UPOV agreements (in 1972,
1978, and 1991) became more and more restrictive of farmers’ rights.8 The result was
a two-pronged offensive against seed saving and exchange: promotion of the tech-
nology of hybrids and new laws and international agreements restricting farmers’
options over seeds.

In the early 1980s, seed companies learned to modify plant genomes directly
through genetic engineering.9 Then they patented the modified genes, using the
patent system—originally meant for industrial inventions and designs—to claim
exclusive rights over seeds and plants with the patented genes.10 This new weapon
in the growing corporate arsenal of counterproductive practices was even more
restrictive than plant-variety protection: The novelty of the technology itself now
justified excluding everyone by law from using patented seeds unless they paid
some kind of royalty or technology fee.

The first commercially successful applications were soya and canola plants that
incorporated herbicidal resistance and corn plants that incorporated pesticidal tox-
ins. For the first time, seed companies held the power to sue farmers who saved
the seeds of these crops and planted them in a subsequent season, simply on the
strength of the patents they held over the genes incorporated in these seeds.

Genetically engineered corn was also a poisoned pill, engineered to produce a
modified version of a pesticidal toxin from the soil bacterium Bacillus thuringiensis.
Organic farmers had used Bacillus thuringiensis for decades to control corn pests,
prudently spraying the cultured bacteria only if pest damage reached significant
levels. When the Bacillus thuringiensis gene was inserted into the corn plant, the
resulting Bacillus thuringiensis corn now expressed the toxin throughout the plant’s
life, making it more likely for Bacillus thuringiensis resistance to develop rapidly
among the target pests and sabotaging a resource that organic farmers—the nem-
esis of the agrochemical/genetic-engineering industry —had used for decades.

Counterproductive technologies now in the pipeline are taking to higher levels
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Campaigning material produced by
Progressio (www.polyp.org.uk/Progressio;
www.progressio.org.uk).

the bizarre goal of attacking natural abundance to create artificial scarcity in agri-
culture. This opens a market for substitute products and leads to a supply sys-
tem completely under corporate control through various technological and legal
mechanisms.1

The precursor of these technologies is the “Terminator Technology,” which
genetically modifies plants to make their seeds sterile, ending the 350-million-
year-old process of reproduction through seeds. Truly, it is the “death of birth.”12
U.S. patents were granted, though commercial applications seem a long way off.
The real question was: Would farmers use them? The idea was so outrageous that
its promoters backtracked for a while, trying to find a spin that would make their
idea more publicly palatable.

They soon found one. Engineered seeds lead to a seemingly intractable prob-
lem: genetic contamination. Engineered soya and canola, which had survived
despite herbicide applications, were showing up in places where they were nei-
ther expected nor wanted —on farms that had used no engineered seeds, espe-
cially organic farms where strict safety standards prohibit such seeds. So on the
strength of their patent claims, Monsanto sued. The farmers insisted that they had
used no engineered varieties. Yet some plants on their farms tested positive for

UNDERMINING ABUNDANCE

257



258

Monsanto’s patented genes. Many farmers, intimidated by Monsanto’s legal and
financial muscle, paid the fines and suffered the consequences, such as losing their
organic certification. However, in one celebrated case that dragged on for years,
Canadian farmer Percy Schmeiser stood his ground and fought the legal battle to
the end. The Canadian Supreme Court issued an ambiguous decision which each
side interpreted as its victory.13 Promoters of the Terminator Technology now say
that their technology can prevent genetic contamination from engineered crops by
further modifying these crops to produce sterile seeds.

New ideas in the pipeline fine tune the concept further to allow finer-grained
control of sterility. Known as genetic use-restriction technologies, these will
enable the seed companies to control seed sterility in the field through external
triggers such as chemicals—presumably patented, too. By spraying this chemi-
cal on a genetic use-restriction-modified plant, the plant can be induced to turn
its sterility (or fertility) on or off. Scarcity and abundance thus can be marketed
under full corporate control. A similar technology can also be used for turning
genetically engineered traits themselves on or off.

The use of hybrids and genetic engineering have been justified in the interest
of “feeding the world.” Yet a U.S. Department of Agriculture study in 2006 found
that 10 percent of U.S. adults and 17 percent of children occasionally went hungry
for lack of food. If they cannot even feed all Americans sufficiently, how can
they feed the world?

A VIRTUAL CORNUCOPIA OF SOFTWARE

The same approach of attacking abundance in order to cause artificial scarcity and
create a market for substitute products in a supply system under corporate control
occurred in the domain of computer software via the intellectual property laws. In
the 1980s and early 1990s, in many countries, for a very affordable fee, one could
copy from computer shops almost any Apple or IBM PC software that was also avail-
able in the United States. Students, new graduates, and enthusiasts bought cheap
IBM clones and practiced basic computer operations, word processing, presentations,
spreadsheet uses, database management, and programming. There was no Internet
then—in the Philippines, a 64 Kbps connection ushered in the Internet in 1994 —but
it did not matter. A de facto software commons was maintained in computer shops
and on electronic bulletin-board systems that made software quickly and efficiently
available to students and computer enthusiasts. Many computer professionals today,
who now form the backbone of their country’s computer industry or who enjoy
well-paying jobs abroad as overseas workers, regularly dipped into this cornucopia
and acquired their computing skills thanks to the software abundance of that period.
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Back in the United States, software developers tried various copy-protection
schemes, from nonstandard disk formats to hardware dongles.’5 But the best
minds of the U.S. software industry were no match for the resourcefulness of
hackers and altruists who wanted to keep the abundance coming. Some U.S. com-
panies even specialized in software that duplicated copy-protected software. Other
software developers abandoned copy protection to gain a competitive advantage,
and consumers responded favorably. Eventually, the U.S. software industry gave
in and, except for some niche markets, abandoned technical copy-protection
schemes altogether.

Invoking copyright laws did not help much. Though software was legally pro-
tected by copyright laws and international agreements, many countries did not
take these seriously, preferring to let their citizens enjoy the abundance that then
prevailed. People likewise knew that governments enforce laws selectively any-
way, whether they are laws on the minimum wage, corruption, pollution, taxes,
elections, or copyrights. In the eighteenth and nineteenth centuries, the United
States itself was a center of piracy of British books and publications. Subsequent
experiences in Japan, Taiwan, Hong Kong, and other countries and territories
likewise showed that copying is a necessary stage in national development. Fur-
thermore, the countries that complained most loudly about the piracy of their
intellectual property were themselves most guilty of pirating intellectuals such
as doctors, nurses, and engineers from the Third World. The latter was deemed a
more malignant case of piracy because it took away the original and left no copy
behind. Finally, how can a government clamp down on its citizens when commer-
cial software is freely copied between government computers?16

Things began to change after the 1994 formation of the World Trade Organiza-
tion (WTO). This global system adopted effective mechanisms to enforce its highly
protectionist provisions on intellectual property. An international legal infrastruc-
ture was gradually built that, combined with strong diplomatic pressures and eco-
nomic threats, started to turn the tide for copyright holders.

In the Philippines, a turning point occurred in 1998, when Microsoft chairman
Bill Gates visited President Fidel Ramos.17 Gates offered to recognize as legal all
copies of Microsoft products installed in government computers. In return, Ramos
promised to enforce copyright laws, now that the government’s copies were
“legal.” The United States still needed to direct a whole series of economic, politi-
cal, and diplomatic pressures on the administrations that followed Ramos’s, but
the days of software abundance in the Philippines appeared to be numbered.

As copyright enforcement began in earnest, CDs, video CDs, and DVDs were
introduced in the 1990s and early 2000s. For a while, the industry managed to pre-
vent copying and to restrict the use of DVDs by geographical region. However,
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this was eventually thwarted by a combination of dedicated hacking, the technical
savvy of rising industrial giant China, and plain consumer freedom of choice.

The Philippine case is probably typical: When illegal CD, video CD, and DVD
discs began to circulate, rumors spread that these discs could damage the disc
player. The original players made in the United States, Europe, or Japan were so
expensive that owners would not risk damage from discs of unknown quality. So
those who bought the original players stuck to expensive original discs and suf-
fered under ridiculous geographic restrictions: DVDs sent home by U.S.-based or
Middle East-based relatives were unreadable, and players they sent or brought
home could not play locally available DVDs.

Enter China. Cheap DVD players that could play discs from any geographic
region and priced at one-fifth or less of their competitors flooded the Asian mar-
ket, including the Philippines. Another rumor—perhaps apocryphal —began to
circulate: that original DVDs might damage these players. Between China-made
machines that played cheap, unauthorized discs and branded players that played
only high-priced discs that were also geographically restricted, it was no contest.
With the further entry of low-cost CD/DVD burners, duplicating these read-only
discs became easy.

So Asia remains a flourishing market of China-made DVD players and unau-
thorized CDs and DVDs, creating a new abundance of cultural fare for Asians.
Many of the DVDs are adult material or otherwise of doubtful cultural value. But
most regular movies are available, too, as are, increasingly, movie classics and truly
educational collections of documentaries from the Discovery Channel, National
Geographic, and similar cable channels—software, too. In some countries, the
materials are made more accessible to ordinary people by translations into the
local language.

To suppress the new abundance, special government police and private detec-
tives from the United States now regularly conduct surprise raids not only against
the disc vendors and distributors, but also against businesses, schools, computer
shops, and Internet cafés that use unauthorized software. These highly disruptive
raids have driven CD/DVD and software copying underground, where it flourishes
unabated, thanks to cheap China-made disc burners.8

In the United States, another round of efforts against unauthorized copying
was launched under the banner of digital rights management (DRM), consolidat-
ing counterproductive technological and legal measures for finer-grained control of
copying and access to materials in digital media and on the Internet. DRM includes
content encryption, digital signatures, digital fingerprinting, digital watermarks,
digital serial numbers built into central processing units and computer mother-
boards, and miscellaneous authentication systems. They involve such concepts as
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Communist remixes for the people
(CRFTP).

conditional access systems, remote revocation of use rights, and other means to
ensure that scarcity and abundance remain under tight corporate control. They may
be aptly called digital use-restriction technologies, after their genetic counterparts
for controlling seed reproduction, the genetic use-restriction technologies.

The U.S. remains ahead in the development of digital use-restriction tech-
nologies and genetic use-restriction technologies, having the most corporate
interests to protect, especially in the information sector. The U.S. Digital Millen-
nium Copyright Act now mandates and protects digital use-restriction technolo-
gies themselves, making it illegal to construct devices that bypass or disable these
technologies. Citizens” groups in the United States such as the Electronic Fron-
tier Foundation and Public Knowledge are concerned about the impact of DRM
and the Digital Millennium Copyright Act on privacy, political freedoms, and
human rights.19

The increasing availability of high-quality free and open-source software,
however, has pulled the rug from under the argument that creativity can be
encouraged only by granting creators statutory monopolies through intellec-
tual property rights. In the information sector, as well as in the agriculture sec-
tor, the see-saw between abundance and scarcity, between markets and commons,
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continues through skirmishes on the technology front, in the legal arena, and, of
course, in the market.

CREATING ARTIFICIAL SCARCITY ELSEWHERE

Counterproductive efforts to control abundance and produce scarcity have
occurred in other fields, as well. Drug laws make medically effective herbal prepa-
rations inaccessible to many. Ironically, herbs easily grown in backyards and com-
munity gardens, whose preparations would be illegal if prescribed by traditional
healers, are often the basis for very expensive patented drugs manufactured by
pharmaceutical firms.20 It is not a coincidence that many of these firms are owned
by the same agrochemical companies that control the seed industry.

Through misleading advertising and collusion with hospitals and medical pro-
fessionals, formula milk companies have managed to undermine mothers’ confi-
dence in their own breast milk. This had led to a decline in breast-feeding in a
number of Asian countries.2! As mothers try substitutes, their production of milk
slows down and eventually stops, creating a vast new market for formula milk.

A traditional Filipino song about plants found around the hut, “Bahay Kubo,”22
taught to every child in grade school, enumerates eighteen food plants that include
legumes, greens, root crops, seeds, nuts, and spices. The song omits many more.
Filipinos have become so fixated on Western foods and diets that they overlook
the great variety of indigenous food sources, many of which simply grow untended
like weeds in their backyards. The monoculture mindset treats these food sources as
indeed weeds that must be suppressed. Razed by farm mechanization and the use of
herbicides, most of them have now disappeared from people’s backyards, from their
diets, and from their consciousnesses, creating real food scarcity and malnutrition.

Organic products are scarce and expensive because a system biased toward
chemicals imposes on organic producers the burden of proof: detailed record keep-
ing, testing, inspection, certification and labeling. What if, in accordance with the
“polluter pays” principle, producers of chemically treated crops and foods, not
organic producers, were required by law to keep detailed records of chemical treat-
ments, get their products regularly inspected and tested by accredited laboratories
for minimum residue levels, undergo third-party certification, and follow mandatory
labeling requirements to identify to which chemicals and by what amounts their
food products have been exposed? If this were so, the price tags of both organic and
chemically treated foods would change dramatically in favor of organics.

A low-power radio station that can serve a large community or a small town
now costs only about as much as a laptop. Yet such stations continue to be a rar-
ity, because most governments make it nearly impossible to meet all the legal
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requirements to operate one. As communications expert and president of the
World Association of Community Radio Broadcasters Steve Buckley writes, “it is
the policy, legal and regulatory framework that remains the single most persistent
obstacle” to such stations.23

Internet service providers continue to charge exorbitant rates for static Inter-
net Protocol (IP) numbers, arguing that they are running out of these numbers.
Yet by simply upgrading to IP Version 6, every person on Earth can be assigned
hundreds of IP numbers each, with a lot more to spare.

The sun cannot be hidden, suppressed, made illegal, or otherwise made scarce.
Instead, this universal source of abundance has been largely ignored —intention-
ally, it has been argued —as energy industries focus on energy sources easier to
privatize and to control, such as fossil and nuclear fuels.24

These examples suggest that the phenomenon of abundance in the natural
world and in human societies should not be taken for granted. We need to study it,
learn its dynamics, and tap it for human good.

ABUNDANCE IN THE AGRICULTURE AND INFORMATION SECTORS

Creating abundance is a matter of reproducing a good over and over again until
more than enough is available for everyone’s need or even for everyone’s capac-
ity to consume. In nature, the tendency toward bountiful abundance is obvious,
especially where seasonal variations highlight the contrast between abundance
and scarcity. Prehistoric artifacts of fertility goddesses as well as harvest festivals
and rituals still practiced today show the extent to which abundance has been rec-
ognized and sought.

Abundance is inherent in the reproductive processes of life. Natural abundance
is simply life reasserting itself through the endless cycle of reproduction of its
own kind by every life form. This is the wellspring of abundance in nature and in
agriculture. The process is self-limiting, too. As every available ecological niche
is filled up, species gradually form a food web and settle into a dynamic balance,
with closed material cycles ensuring that the balance is maintained. This enables
the processes of abundance to continue indefinitely.

Abundance in the domain of information is different. Sharing information does
not diminish or deplete it, but rather multiplies and enriches it. Shared information
begets more information. The wellspring of information abundance is the inherent
human desire to communicate, to seek information and knowledge, and to share
them, an urge that gets more fully expressed as the cost of sharing goes down.25
The cost of reproducing electronic signals is now approaching zero. With digital
technology, books, artworks, music, and video can now be stored in the same
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format as software and databases, as a long string of binary values. From these
ones and zeroes, with the right equipment and algorithm, an exact copy of the
digital original or a faithful copy of the analog original can be reconstructed. Once
stored digitally and made available in easily searchable form on a global network,
an unlimited number of users may now get any number of exact copies of the
work. Who cannot recognize the abundance of human knowledge, experience, and
creative work made possible by the Internet? As more and more people discover
its possibilities for sharing freely, the whole range of human skills, thought, and
feeling is now being made available through this medium.

From an information perspective, abundance in nature and in agriculture,
which is driven by the inherent program within genetic information to reproduce
itself, is constrained by material limits, because it must eventually express itself in
terms of biomass. Information abundance, on the other hand, is of the nonmaterial
variety. Thus, information goods offer the promise of practically unlimited abun-
dance, constrained mainly by the limits of human creativity, the storage capac-
ity of media, and the availability of electricity to power servers on the Internet
twenty-four hours a day.

WHO WANTS ABUNDANCE RESTRICTED—AND WHY?

Abundance helps to meet human needs and wants and should therefore be wel-
comed. Who, then, could be interested in restricting it? As we have seen, attacks
against abundance have been mostly initiated by business firms or by govern-
ments. Where governments have undertaken these measures, however, they have
done so at the instance of business firms, which in the final analysis have reaped
the benefits of the government measures.

Looking more closely at the logic of business firms, it is obvious that the imme-
diate effect of restricting abundance is to reduce supply and increase demand. This
in turn raises prices or keeps their levels high. If the costs of production change
little or not at all and prices go up, profits go up. This is the logic behind corporate
efforts to develop technologies and influence state policies that give them closer
control over the abundance and scarcity of goods: to create the best conditions for
maximizing profits.

Indeed, restricting abundance may maximize profits, but may not necessar-
ily be the best way to encourage creativity. Free and open-source software and
farmer-bred plant varieties show that creativity can continue to flourish even
without the attraction of monopoly earnings.

Shouldn't this selfish end give way to higher societal goals? The economist’s
answer is that society’s higher goals are indeed served when everyone pursues his
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or her own self-interest in free competition with others. In fact, economists argue,
the competitive pursuit of individual gain accomplishes overall social goals better,
even if this was no part of the individual’s intention, than when the individual con-
sciously tries to advance society’s higher goals. The idea that individual pursuit of
self-interest not only leads to but is actually the best path toward overall social good
became the moral basis for capitalist society. This was programmed into business
firms as an urge to maximize gain, and they do so by controlling abundance and
scarcity in their favor. This is the driving force behind restrictions on abundance.

Because individual human beings are a complex bundle of urges, emotions, and
motivations who often act irrationally (that is, regardless of self-interest) from
an economist’s perspective, corporations are the ideal economic agents, pursu-
ing nothing but maximum gain for themselves based on the economic theory of
laissez-faire capitalism.26 They are therefore driven to undermine abundance and
create artificial scarcity as an unintended, but logical consequence of their inter-
nal programming, creating a modern class of rentiers who accumulate wealth by
charging fees for access to the resources they control.2?

Viewed more broadly, economics has always assumed a condition of scarcity
and defined its goal as the efficient allocation of scarce resources relative to unlim-
ited human wants. Nowhere does abundance figure in the definition or goals of
economics. Practically all economic textbooks are premised on scarcity. Check any
index: “Scarcity” will be found in the early pages—in the first chapter, probably —
and “abundance” will be missing. In the classic introductory textbook Economics,
Paul Samuelson and William Nordhaus write on page 2: “At the core, [economics]
is devoted to understanding how society allocates its scarce resources. Along the
way to studying the implications of scarcity, economics tries to figure out the 1001
puzzles of everyday life.”28 Some books might refer to “overproduction,” suggest-
ing an anomaly to be avoided or corrected. Misunderstanding abundance as over-
production logically leads to counterproductive measures restricting abundance, a
misapplication of concepts developed under assumptions of scarcity.

Yet once we open our minds, we should see abundance all around us. Solar
energy has been with us from the beginning. So have clean air and water, plants
and animals, soil life, forests, and the astounding variety of life on Earth, now
threatened. Since the Internet emerged, we have also seen an extraordinary abun-
dance of information and knowledge and no lack of people willing to share them
freely. Just look at the World Wide Web, Yahoo!, Google, Wikipedia, YouTube, and
all the lesser-known, but incredibly useful efforts to make information and knowl-
edge freely available on the Internet. New technologies promise even more abun-
dance: in bandwidth through fiber optics, in air time through spread-spectrum
technology, and in storage through new media.
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YES! Magazine graphic, 2007 (Worldwatch Institute, Institute for Policy Studies, PDF with legends available at http://www.
yesmagazine.org/article.asp?ID=1832#commonspdf).

Clearly, abundance is as much a feature of the real world as scarcity is. To
understand this blind spot of economics and harness it fully for the human good,
we need to construct theories of abundance to complement the theories of scarcity
that dominate economics today. In fact, economists who talk of “relative scarcity”
only need a minor leap of logic to recognize “relative abundance.” After all, a glass
that is half empty is also half full.

CONSTRUCTING A THEORY OF ABUNDANCE

CONSIDER THE VARIATIONS IN ABUNDANCE
It can be precarious (with collapse imminent), temporary (lasting less than a life-
time), short term (lasting a few lifetimes), medium term (lasting many lifetimes), or
long term (lasting longer than human existence). It can be relative (enjoyed by a
limited number), local (confined to a specific area), or universal (accessible to all).
The abundance of solar energy and other energy forms associated with it, such as
hydro, wind, and wave energy, is obviously long term. Solar energy is universal,
while hydro, wind, and wave energy are more local. Coal’s abundance is medium
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term, if the estimates are correct that the world’s reserves may last for several hun-
dred years more (that is, for many human generations). Oil, which is perhaps good
for another generation or two at current extraction rates, is short term. In addi-
tion, fossil-fuel abundance is relative, because it is not accessible to all, but only to
large firms with enough financial, technical, and human resources. While universal
abundance can have free and open access, other forms may need some kind of
management. Those who depend on local resources may need to restrict or even
exclude outsiders. Extraction rates may need to be regulated. Moratoriums may
even have to be imposed on threatened resources. The ultimate goal of any man-
agement regime should be to ensure against any failure of abundance by pursuing
the following specific goals.

MAKE THE RESOURCE ACCESSIBLE TO A GREATER NUMBER OF PEOPLE—

IDEALLY, TO ALL

This is merely a restatement of the goal of social justice. Potable water, for
instance, is so important to human survival that this goal should be paramount for
this resource, whether it is abundant or not. For water—and for land, as well —
Gandhi’s observation rings true: “There is enough in the world for everyone’s need,
but not for everyone’s greed.” These resources can become abundant for all or
scarce for many, depending on how they are managed. In a country such as the
Philippines, land seems scarce to the millions who do not own a home lot, because
the ownership structure allows a few to own thousands of hectares of land. Agrar-
ian reform is, in effect, an effort to keep land abundant for every rural household
that is willing to farm land. Some have also argued that family-size farms can be as
productive and efficient, if not more so, than huge, corporate-held tracts.29

MAKE SURE THE RESOURCE WILL LAST FOR GENERATIONS,

PREFERABLY INDEFINITELY

This means turning limited, temporary or short-term abundance into long-term
abundance. This is also a restatement of the goal of sustainability. Rain forests, for
instance, have been providing countless generations of indigenous tribes every-
thing they have needed for survival. At current rates of depletion, however, our
generation has turned rain forests into a short-term or temporary resource that will
be gone in a few generations, if not within our generation. Economists should be
familiar with the difference between income and capital, between natural-resource
stocks and flows. In the rain forest case, ensuring long-term abundance means lim-
iting the consumption of forest products to the natural income we get out of the
forest and refraining from eating into the capital stock. Strategies for managing
nonrenewable resources or information resources would of course be different.

UNDERMINING ABUNDANCE

267



268

BUILD A CASCADE OF ABUNDANCE

Abundance in one sector (or of one good) can help create abundance in another
sector (or of another good). The food chain is a good example of abundance at
one level (solar energy) supporting abundance at the next level (plants), which
supports abundance at a higher level (herbivores), and so on. By building linkages
among farm components, permaculture teaches how one type of abundance can be
made to support another through conscious design.30 A similar cascade occurs on
the Internet, which supports the Web, which in turn supports search engines and
new applications such as wikis and blogs, one abundance building on another. The
sun is a flexible energy source that can provide, through collectors and concentra-
tors, a wide range of temperatures to match various end uses. By tapping it more,
industry can harness potentially huge amounts of energy for various productive
activities, opening up possibilities for creating abundance in many other sectors.
Photovoltaic cells made from silica, also an abundant resource, can transform sun-
light into cheap electricity for industrial, commercial, and home use. This can make
viable the electrolytic extraction of hydrogen and oxygen from water, another
abundant resource. These can be stored and later used in fuel cells, holding the
promise of a pollution-free, hydrogen-based economy.

Most computer equipment, which is silicon-based, such as photovoltaic cells,
has either been halving in price or doubling in capacity every few years or so.
Liquid-crystal-display projectors now sell for a fifth of their price ten years ago.
If photovoltaic cell prices follow suit, perhaps due again to China’s entry into the
global marketplace, we can look forward to a cascade of solar-based abundance
in the future.

Eventually, we should be able to recognize the conditions that lead to abundance
and then learn how to create more abundance. We already have a rough idea how
abundance happens in nature, in agriculture, and in the information sector. We sim-
ply need to nurture the forces that generate such abundance. One challenge is how
to emulate ecological processes such as the cyclic loops of nature to create a similar
material abundance in the industrial sector without disrupting natural cycles.

DEVELOP AN ETHIC THAT NURTURES ABUNDANCE

To manage abundance well, its community of beneficiaries must adopt a behav-
ioral rule set and corresponding enforcement mechanisms. It is desirable eventu-
ally to turn this rule set into a mind set, similar to Aldo Leopold’s land ethic and
Sandra Postel’s water ethic,31 that is, into an ethic that makes the other goals of
social justice, sustainability, cascading abundance, and dynamic balance second
nature to all.
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ATTAIN DYNAMIC BALANCE

In a finite world, material abundance cannot grow indefinitely. Nature shows us
how abundance can instead be sustained indefinitely through a dynamic balance
(a harmony) of abundant elements connected in closed material cycles. Citing per-
maculture again as example, a similar balance can be attained in a farm by model-
ing it after long-lived, self-regenerating ecological systems to design what are, in
effect, forests or ponds of food and cash crops. After we learn to design similar
closed loops in industry, we can bring this sector back into harmony with the rest
of the living world.

At least four major sources of imbalance threaten our world today. The first
is the current reliance on a nonrenewable energy base. Although the size of the
world’s fossil fuel stock may be debatable, its rate of exploitation will sooner or
later surely fail to keep up with rising demand, causing major economic disruptions.

The second source of imbalance is the linear production processes of the indus-
trial sector. The industrial sector uses raw materials from nature and agriculture
and turns them into finished products. Whether these goods are durable, reus-
able, or disposable, they are eventually thrown away as waste. Unlike the closed
cycles of nature, this is a linear process that consumes biomass, dead matter, and
energy at the input end and that produces synthetic, often nonbiodegradable and
even toxic goods and wastes at the output end. This one-way transformation con-
stantly disrupts the dynamic balance and closed loops of the natural world. Even-
tually, the finished goods reach the end of their useful life —quickly, if they are
disposable or one-time-use goods—and become wastes, too. If these wastes enter
the body of any living organism, including humans, they can seriously disrupt its
health. In effect, fueled by an ideology of accumulation, industry is transform-
ing the natural world into a synthetic and ultimately unlivable place. The solution,
as Barry Commoner proposed,32 is to turn linear industrial processes into closed
material loops and recycle all industrial wastes as well as goods that have reached
the end of their useful lives back into the production process.

The third source of imbalance is the unchecked growth of the human popula-
tion. For most biological forms on Earth, at least one more life form exists—feeder,
predator, or parasite—that limits the former’s population and keeps it in balance
with the rest of the living world. This food chain creates an energy pyramid that is
wide at its base, where plants directly tap solar energy, and that becomes narrower
toward the top, as it tapers from herbivores and to predators. There is one excep-
tion: The human population at the apex of this biological food chain has grown
disproportionately larger than the rest of the pyramid, appropriating to itself
much of the Earth’s livable habitat as well as its production of energy and biomass.
With no natural enemies to limit our population effectively, we have to discover
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other means to do so. (Perhaps the global drop in sperm counts is nature’s own
response?) Because the growth of the human population involves the fundamental
biological urge to reproduce one’s kind, the issues are complex, and the debates
rage on. But solutions we must find.

The fourth source of imbalance that threatens our world today is the unlim-
ited corporate drive for profit. The business firm is programmed to maximize its
return on investment—no more, no less. This simplistic programming as a profit
seeker driven purely by self-interest has made it better adapted than the individ-
ual human being to the world of markets, competition, and capital accumulation
that economists have defined the world to be. Being better adapted, corporations
have become the dominant economic player in our world. Because under our legal
systems corporations are legal persons distinct from their board of directors and
shareholders, corporations have now acquired a life of their own. They can feed
themselves, regenerate, reproduce, make plans in pursuit of their internal urges,
and hire people to execute these plans. Using their superior economic power, they
have also acquired political power and taken over media and education. They
have become so well entrenched and their accumulated economic, political, and
cultural powers have become so extensive that if they were counted as a distinct
species, they would now be considered the dominant species on this planet, hav-
ing managed to domesticate the great Homo sapiens itself. As corporations relent-
lessly pursue their internal programming, seeking profits without limit, they are
causing huge global imbalances that threaten the survival not only of human
societies, but of many other species, as well. Displacing these runaway automa-
tons from their dominant status and reprogramming them with more benign goals
(Isaac Asimov’s laws of robotics,33 for instance) has become the greatest challenge
of our era.

RELIABILITY AND THE PRECAUTIONARY PRINCIPLE

Corporations maximize their gain (profits) through efficiency and scale. Another
concept, however, could be more important than efficiency. This is the concept
of reliability, the quality of “being available when needed,” of “lasting for a long
time.” This common concept may fu